DEPARTMENT-OF DEFENSE
JOINT TASKFORCE1 T
SUANTANAMO BAY, OUBA

APOAE 09380 .

11 October 2002

MEMORANDUM FOR Commander, United States Southern Cormand, 3511 NWo1st -
Avenue, Miami, Rlorida 33172-1217

SUBJECT: Counter-Resistance Stratepies

1. Request that yon epprovo the interrogation techniques delinssted in tha enclosed Counter-
Resistance Strategies memorandom. I bave reviewed this memorandum and the legal review
~ provided to ms by ths JTR-170 Staff Yudpe Advocate and concur with the Jegal analysis

provided. :

2, Y am fully aware of the techniques carrently cmployed to gain vahable inteligencs in support
of the Global War ofi Térrorism. Although thege techniques have resulted in signifioant
exploiteble intclligence, the same methods have becorme less effective over time: Thelisve the

3. My point of contact for this issue is LTC Jerald Phifer at DSN 660-3476.

2 Bncls MICHAELR.D

1. JTF 170-2 Memo, Major Geaerel, USA

11 Oct 02 : Commanding
2. JTF 170-STA Memo, )
11 Oct 02 ,
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SUBJ: Legal Review of Aggressive Inian-oganon Techmqucs

1. T have reviowed the mmomn&um on Counter-Resistance Strategies, dated 11 ocmz, and
isa more

agroc that the proposed stratogles do not violate epplicable federal law,
detailed Jegal analysls that addresscs the proposal,

2. rmconmcndtharnnmogazorsbepopqiymmdmﬂnum of the spproved methods of
interrogstion, &nd that intsrropations involving eategory IT and IT msthods undergo a Jagal

rcncwprw:totbeircomnccmcm_
3. This matmisforga_rg:cdm}’ouforyourméommmdaﬁonmd action.

1. JTF170-)2 Memo, - "LTC, USA
11 Oct (2 Staff Judge Advocate

2. JTF 170-SJA Memo,
11 Oct 02
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DEPARTMENT OF DEFENSE
JOINT TASK FORGE 170
GUANTANAMO BAY, GUBA
APO AE 08560

11 October 2002

MEMORANDUM FOR Commander, Joint Task Force 170

SUBJECT: Request for Approval of Conpter-Resistance Stratepies

L.«&805) PROBLEM: Ths crirent guidelines for interrogation procedurces at GTMO
limit the ebility of intemrogatory 1o counter advanced resistance, : -

2. «B7¥F) Request approval far use of the following interrogation plan,

. cigarettes may be helpful If the detainee is determined by the interrogator to be = -
uncooperative, the Inteirogator may use the following techmiques,

(1) Xeliing at the detatnes (aot directly in Bis e or to tho Joe] that it would cange
physical pain or hearing problems) - ’

(2) Techniquies of deception; .
(=) Maliple-intertogatertectmiques.
(b) Enterrogatorddentity, The interviewer may idemtify himself ag 5 citizen of  foreign

nation of as an interrogstar from g country with a reputation for harsh treatment of
inecs. '

b. Categoryll techniques, With the permission of the GIC, Interrogation Section, the
interrogetor mey uss the following techniques, _ -

Q) mfus'e_df streaspositions (liks standing), for 8 maximum of four hourg,
(2) The vse of falsified-documents o reports, |
(3) Use of the iselstion-facitity for up 10 30 days, Request must be made to through the

OIC, Intetrogetion Section, to the Director, Joint Int errogetion Group (JIG), Extensjons
beyond the initizl 30 dzys must be zpproved by the Commanding General, For selected

fr

Declassify Under the Authority of Executive Order 12958
By Executive Secretary, Office of the Secretary of Defense
By William P, Marrion, CAPT, USN :

June 21, 2004
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JTF 170-J2
SUBJECT: Request for Approval of Counter-Resistance Strategles

detainees, the OIC, Iménogaﬁou Section, Wil 2pprove all contacts with the detainee, to
include medical visits of a non-emargent nature, _

(sﬂ)cpnmmn-of-ligh:-andaaudi:mﬁﬁmuﬁr
(6) The detalnec mmay also hive aﬁoodﬁmahkhwdnﬁnﬂmgmﬁmm_
questioning, The hood should pot restriet breathing in any way and the detaines chonld be
. under direct observation when hooded, |
| (7) The nse of m;houhtumgaﬁons;
(® Rema?al-ef-ﬁﬂwmfeﬁitcmﬁnc]uding-religinuﬁlm):
(9) Switchingtie-detaines from botrations teMREs..
(A0) Removelpfcloting -
1) Foch’r-.gmom;'.ng{—shnﬁng of-facini-ha"i‘r-etc:. ) |
(12) Using mm@m&wwbm {euch-as-fear of dogs) to induce stress,

detainees, Any or these techniguee that Iequire more than light prabbing, poking, or
pushing, will be edministered cnly by individuals specifice{ly trained in their safe

- (1) Ths use of scenerjos designed w—eon\&pm!hédcumomawhnmmdy
pelnful consequenses-are-fmniram for him and/or his family.

2 Expommmld,wm‘ﬁ:mx.nmtc‘r.(wﬂh appropriate medica) mdﬂorlng].

(3) Hewila_wctmwc].anc:«iripping«wata to induce the misperception of suffocation,

T
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SUBJECT: Request for Approval of Comnter-Resistance Strategies
(4) Use of.mild;norrinjurious-physical enmiz ruch s grabbing, pohngm the chest
with the finger, and llght pushing,
3 (U TIE POC Tor 1l JeI00) indu 15 THE THdEIRIghed =t 3476,
el
LTC, USA
Director, J2

-
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DEPARTMENT OF DEFE
JOINT TASK FORCE 1%85
GUANTANAMO BAY, CUBA
APO AE 03860 '

TP 170-81A

NMEMORARDUMFOR Commander, Joint Task Force 170
SUBJECT: Lega] Rrief on Proposed Connter-Reslstence Steatepies

:—cﬂr) FACTS: The detaivees corrent] Guattisiamo Bay, Cabs (OTM M
y held 2t
by the Gmmﬁmhfg?endoqs (GO). Nonethelsss, DD intmogalm?quimed" e ly?ligemwm |
e .ﬁwmmmmmde@ﬁmr&uﬁmm i
Howtbroaghwﬂ dﬁnctc roach, rewszds, ths maltiple Irterrogatar approach, and the e of decepti
lbc;';rb&m ‘dchmmva ogh:;m1c to commnicste arong themselves and dehm‘ucl?; other
abom. beir respective fnteqy ions, im—:::rogaimu. Tesistance sirategies ecams
fq:hunm.tuL Compoundin,g ﬁus protlea is the fact that there s po cstahhsl?:dvzlbwpolicr;?;

34&3 DISCUSSION: The Office
5 T0N: of the Secretary of Defense ' ;

E‘\:ﬂlﬁnd:geisn' Iﬁ?ﬁ?;ﬁ?ﬁﬁlﬁm techniques for detaines @uaﬁmgojlglﬁ.‘ommgwwﬁmﬁ
Tamrerts e £ e telligence Immn_z,nﬁon (28 September 1992), ar.c utilized, ﬂim i
e Yy el 10 the GC and zpplicadle interuational law, &nd therefore ; ot
e ei&mmmmd EPW), the Geneva Conventions liritstions that exdinar] :o::fd“ oy
( ﬂwom up loterrogztions exe not binding on U.S. pessonnel condy 4 dmgwun
i Eesont B GTMO, Consequetly, o the ebseace of specfic imamg puidance, &nd in scoordance
=t Mmfhwémdnmwmthcdmlneg}mmmd » We must look to 'li»:&.*!blz:'in i

mestic 1w i order (o determine the Legattty of the mmove 2emrerrto oo wpdctblednternationa]. .
recommanded i the 32 proposal. tEgtessive interopation teclintimay - -

& (U) Interpationa] Law: Although no i) -
- - " Imu DA 3
Internstional tresties and relevant lawghm listed bc?ow. bodyot1ow directly sppliet, the mare notsble

Declassify Under the Authority of Executive Order 127
By Executive Secretary, Office of the Secretary of Derer
By William P. Marriott, CAPT, USN

June 21, 2004
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JTF170-SJA
SUBJECT: Legal Brief on Proposed Counter-Reslstance Strategies

(1) (U) In November of 1994, the United States ratified The Conventiog Against Torturo and Other
Cruel, Inhumane or Degrading Treatment or Pendshment, However, the United States took o reservation
to Artlcle 16, which defined cruel ihumane and degrading trestimént or punishment, by instead deferring
to the current standard erticulated in the 8th Amendment to the Urited States Constitution, Therefore, tho
United Stztes s only prohibited from committing those acts that would ofberwice be prohibited undes the

WIS ONE] ATDEGdment 3 painst cruel End tousual punshment, The Unired STaics
ratified the treaty with the understanding that the convention would not be self-execoting, that is, that it
would hot creats @ private eause of ection in U.S. Courts, This oonvaﬂioninhnprhm'pa!UN.trﬁty
mga:dingtommaadothacme],!nhnmmc.ordegmﬁnghmm

(2) (©). Tho Internations) Covenant on Civil and Politic! Rights (CCPR), ratified by the Urited
States in 1992, prohibits lnhnnmchutnemlnﬁrﬁde?,anduﬁtmymtmdddcnﬁonin&ﬁch&
The United States ntiﬁcditunthccnndidonﬂmitwou]dnotbeulfﬂccuﬂn& and it took a reservation
to Article 7 that we would only be bound toﬂ;cutcmthattchnimdSw&Comﬁmﬁon,pmthm cruel

hrment,

(@) (U) The Rome Starnte established the International*Crizminal Cours and crlminslized intomape
treatment, unilawfo] departatian, e0d imprisonment. The Urdred States not only failed 1o xatify the Rome
Statute, but also later withdrew from it. o |

(5) (U) The United Natinns? Univerasl Declarstion of Human Rights, prohibits inhnmane o¢
doprading punichment, erbitrary arrest, detention, or exile. Althongh international declayatioms may
provide evidence of customary international law (which is considered binding on 2l nattons even without
& tresty), they are not enforceable by thernselves. ‘

© O Jhmhwmeﬂ!ropmquhw:lcmmingﬁomﬂmﬂumpm&mofHumnmm on
the isgue of torture, The Court suled op 2llegatione of torturs end other forms of intumane treatment by :
lthdﬁshinthoquﬂ:emIrdandcauﬁ:‘cL The Britlsh suthorities developed practices of interrogation -

definition of cruel, inbuman, end degrading treatment consistent with the U.S. Constiotion. See also

Mehinovie v, Vockovic, 198 F. Supp, 24 1322 (N.D. Geor. 2002); Commiftee Agsingt Torture v, Jsrzel,
Svpreme Court of Isrzel, 6 Sep 99, 7 BHRC 31; Ireland v, UK (1978), 2 BHRR 25,
UNGLASSIFIED
“CRERPIANOTORN-
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JTF170-8JA '
SUBJECT: Lega! Brief on Proposed Counter-Resistance Strategies

b (U) Domestic Laws; Although the dstzines interrogations ere net occurring in the continenta)
United States, U.S. personne] conducting said interrogations arc s£i1] bound by pplicable Federal Law,
specifically, the Eighth Ameadmient of the United States Coastitution, 18 U'S.C. § 2340, and for military
interrogators, the Uniform Code of Military Justice {8[0i.%0) '

th :
Amendment Litigation in federal court mvolves either the death penalty, or 42 US.C. § 1983 actions from
inmates based on prison conditions. The Bighth Amendment 2pphiey as to whether or not torture or
mhumcmwhuoomwundathcfcdadmcmm’ .

(2) (0) A principa] case in the confinement context (het is Instructive regarding Bighth Amendment
2nalysis (which is relevant becanse fhe Unitad States adopted the Convention Against Tortore, Cruel,
Inburnans and Degrading Treatment, § did go doferring 1o the EighthAmc:ﬁmmchﬁ:eUniwdSum
Canstitution) aud conditions of canfipement if U.S. court were to examine the iseue fs

} Notwithstending the sgument that U.J% persaanel are bound by the Constirution, the detainees confined g GTMO
have no furledictiona) #tanding to belog « section 1983 action slleging =n Eighth Amedment vidlation in U.S,

dedﬂ COU}"L -
. ] ‘I L, .’q: AR et
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JTF170-SJA :
SUBJECT: Legal Brief on Proposed Counter-Resistance Strategles

() (U) At the District Court Jevel. the typical conditions-ofconfinement claims involve s
disturbance of the inmate’s phygic] commfort, such es sleep deprivation ot logd nolse. The Bighth Cirauit
ruled jn Singh v, Holeonth, 1992 US, App, LEXIS 24790, that aq allezation by an innmte thay ha way
constantly deprived of sleep which resulted in emotions] distrest, Jost of memory, beadaches, and poor
concentretion, did ot show either the extreme deprivation level, er the officials’ culpeble state of mind

requred (o fulhll the objechve component of 15 H1ghth Ansendment conditons-of-<omtmemant claim,

' of, Wi .
punishiment, In on v, _cfgg,m@m'samam(s*mxm,mmmphmmm
conﬁncdmas-WbyS-lflfoo:ceﬂ-nithoutatniletorzhhmdmforccdlosloeppn'amtm:hcﬂoor
roder bright Lights that were op twenty-four hours a day, HisEigInhAmendnrmchimmnm B

(2) (U) The statute provides that “whoover outsids the United States commits or attempts o commit
torture shall be fined under lhi.sfitle arim?:ismcdz-mmorothanmycam, of both, and if death results 1o

or . caliye (4] 7
(etmphasis 2dded) from the {wertiopa] infliction or tireatened {nfFeron of severe physical paig or
suffering; or the admdnistration or epplication, or threatansd edminietration or application, of mind- v
&ltering substances or other procedwes calculsted to disrupt profoundly the fenses'of the personality; or
the threst of imminent deeth; or the threat that another person will imminearly be tubjected to death,
revere physical pain or suffering, or the administration or epplicstion of mind-eltering substances or other
brocedures caleulated to disupt profoundly the senses o personality,”
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JTF170-SJA
SUBJECT: Legel Brief on Proposed Counter-Resistance Strategles

() (U) Ceselswin the context of the federal torture statats and intecrogations is glso Jacking, a5 the

. majority of the caschwinvolﬁngtormrexdatcswdihuthzinogaﬁtyoszumlmcﬁcamcdbythopolice

to obtain copfessions (in which the Court simply states that these confessons will be deemed as - :

involuntary for the purposes of admisibility and due process, but does pet actually address torttre oc the

Ex‘ginbAmdment),otfhoAlichomGzimApt,inﬂ’hichfcd:rﬂcomuhawdcﬁncdthatmhusel

& ol b e afui '. XNy Lix -‘:nn hlir"ﬁ s

officiz], Bee Drtiz v, Gramajo, 886 F.Supp. 162 (D, Mass, 1995)) canstituted torture, However, no case

law on point within the context of 18 USC 2340,

(3) (U) Finally, U.S, military peraonne] are subject to the Uniform Code of Military Justice, The
punitive exticles that conld potentially be violated depending on the circumstances and results of an
Intertogation are: Article 93 (cruelty and rmaltreatmenr), Article 118 (mxrder), Article 119
(manslaoghter), Article 124 (maiming), Article 128 (assaulf), Article 134 (comnmnicating a threat, and
pegligent homicide), and the inchoats offenses of sttempt (Article 80), canspiracy (Articls 31), accessary
after the fact (Article 78), and solicitstion (Article 82), Article 128 3 the article most 1ikely to bs violated
becanse & sixple assealt can be conmummated by 2n valewfnl demonstration of violence which creates in

the mind of another a reasanable spprebension of seceiving immediate bodily harm, and 2 specifie intent

4, XS15: The counter-resistance techniques proposed in the JTE-170-J2 memocandom are
lawful because trey do not Yiclas the Bighth Amendment 1o the United States Constitution or the federal

axc likely to pass coastitotional xmster. The federal tormure statute will not be violatsd so long as any of
the propoted strategies are not spwiﬁcallyimmdcdlounuscvmphyﬁmlpainorwﬂ'diugor \
prolonged mental barm. Assumlng that scvere physical psin §s not inflicted, abgent any evidence that any
of these strategies will in fact cause pralanged and long lasting menta) barm, the proposed methods will
not viclate the stztuts,

(b)-% Regarding the Uniform Code of Military Justicehe propost] to grab, poke in the chest,
push Hghtly, and place 2 wet towel or hood over the detainee’s besd woald conztitnte & per se violation of

_ Arﬁc]elzﬁt‘assanlt).mmming:dam;eﬁﬂxd;&myﬁmeﬁsﬁmaﬂohﬁmdemlﬂ.m
- 2lso Article 134 (communicsting e fireaf), Jiwould be edvissble to have ezmission ot fummunity In '
- edvance from the conveaing 2uthoriry, formﬂitarymembm‘un'lizingthuimﬁhods.'

© QQ%"? Specifically,

&pprogches such z¢ yelling a
must 2lso exist &n intent to injure. Yellin
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JTF170-SJA
SUBJECT: Legal Brief on Proposed Counter-Resistance Stratepies

() sﬁ; With repard to Category I mathods, the use of stress positions such a5 the proposed
standing for four honrs, the use of isoletion for up to thirty days, and interogating the detsinee i an
environment other than the stapdard interrogation booth ero 8] legally perrnissibla 5o lang as no seyere
physical pain is inflicted gngd pralonged mental harm Intended, and bcc;nj;; there 18 a Jegithmte-

- ‘FI . ,ii.c;;... e S i,

tirsoaoett POSTE S, 1ot tie tho profechion of The Dateod secanty ol the United Statas,
its citizens, and allies Fmﬁamom,thmmmbodswnldnorbeuhhudfwthc“mymaﬁammd

caugt hmmq-wixhtbcintanwnausepmlongedmmﬂmﬂmmg' - There is no lepal r irement that
d&mmrwdvcfmm:otdmppamm bmifaU.S.ComwerhadtoruIczugi;pmcedurq
mmdcrlomeighmAmmdnmmﬁny,mdu lcanﬁomrymcésure,lhcylhwld'MVOIOM
amount of eleep §o thnm:nmphyﬁczjmmmm‘wiﬂxuuk. Removal of comfort jtemns 4
perlsaible because lhati:nolegalrequbmmtm;roﬁde comfart fterns, Tho requirement is to provide

| ]

adcquufooim.sh:hs,mdmadicalmmhm?gmmo_ﬁngpuwshedr & or )

B ®
nmjntainhcalﬂxmnd&rﬂainlb:umpmdpmectbdhthcddxinmmdthcgwds There s no illegality
mm\'inghotmhbmcmmckm:pxiﬁcreqnhmmmpmﬁdeh«muh.wlyldcqumfood
The nse of the detainee's phobia.siseqmllypemﬁssiblg

e —
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JTF170.STA
SUBJECT: Legal Brief on Proposed Oopntmstistxnce Strateples

DIANEE, BEAVER
LTC, USA
Staff Judge Advocate
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