IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
MOAZZAM BEGG, et al.
Petitioner,
V. Civil Action No. 04-CV-1137 (RMC)
GEORGE W. BUSH,

President of the United States, ef al.,
Respondents.

L R N T N G W

DECLARATION OF JAMES R. CRISFIELD JR.

Pursuant to 28 U.S.C. § 1746, I, Commander James R. Crisfield Jr., Judge Advocate
General’s Corps, United States Navy, hereby state that to the best of my knowledge, information
and belief, the following is true, accurate and correct:

1. I am the Legal Advisor to the Combatant Status Review Tribunals. In that capacity I
am the principal legal advisor to the Director, Combatant Status Review Tribunals, and provide
advice to Tribunals on legal, evidentiary, procedural, and other matters. Ialso review the record of
proceedings in each Tribunal for legal sufficiency in accordance with standards prescribed in the
Combatant Status Review Tribunal establishment order and implementing directive.

2. [ hereby certify that the documents attached hereto constitute a true and accurate
copy of the portions of the record of proceedings before the Combatant Status Review Tribunal
related to petitioner Moazzam Begg that are suitable for public release. The portions of the record
that are classified or considered law enforcement sensitive are not attached hereto. Thave redacted
information considered law enforcement sensitive as well as that which would personally identify

other detainees, their family members, and certain U.S. Government personnel in order to protect
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the personal security of those individuals. Ihave also redacted internee serial numbers because
certain combinations of internee serial numbers with other information become classified under

applicable classification guidance.

I declare under penalty of perjury that the foregoing j and correc
Dated: O Toec O"/ /‘ 2—" 2
RS R Cr
AGC USN
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Department of Defense
Director, Combatant Status Review Tribunals

OARDEC/Ser: {} 51 5
i 8 DEC 20M
FOR OFFICIAL USE ONLY

From: Director, Combatant Status Review Tribunal

Subj: REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL FOR
DETAINEE ISN # §if§

Ref:  (a) Deputy Secretary of Defense Order of 7 July 2004
(b) Secretary of the Navy Order of 29 July 2004

1. Iconcur in the decision of the Combatant Status Review Tribunal that Detainee ISN
meets the criteria for designation as an Enemy Combatant, in accordance with references (a) and
2. This case is now considered final.

(®).
@%WM

J.M. McGARRAH
RADM, CEC, USN

Distribution:

NSC (Mr. John Bellinger)
DoS (Ambassador Prosper)
DASD-DA

JCS (I5)

SOUTHCOM (CoS)
COMITFGTMO
OARDEC (Fwd)

CITF Ft Belvoir

FOR OFFICIAL USE ONLY
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UNCLASSIFIED

16 Dec 04
MEMORANDUM
From: Legal Advisor
To:  Director, Combatant Status Review Tribunal
Subj: LEGAL SUFFICIENCY W OF COMBATANT STATUS REVIEW TRIBUNAL
FOR DETAINEE ISN
Ref.  (a) Deputy Secretary of Defense Order of 7 July 2004
(b) Secretary of the Navy Implementation Directive of 29 July 2004
Encl:

(1) Appointing Order for Tribunal #20 of 8 November 2004
®) Capt#E-Maﬂ of 13 October 2004
(3) Record of Tribunal Proceedings

1. Legal sufficiency review has been completed on the subject Combatant Status Review
Tribunal in accordance with references (a) and (b). After reviewing the record of the Tribunal, I
find that:

a. The detainee was properly notified of the Tribunal process and affirmatively declined
to participate in the Tribunal. The detainee’s Personal Representative presented a written
statement prepared by the detainee and other evidence on behalf of the detainee.

b. The Tribunal was properly convened and constituted by enclosure (1).
¢. The Tribunal substantially complied with all provisions of references (2) and (b).

d. The detainee requested the production of nine witnesses. These requests are itemized,
although somewhat inaccurately, in paragraph 4 of enclosure (1) to the Tribunal Decision
Report. Each witness is described below.

1. Shahid Abassi — The detainee proffered that this witness would testify that the
detainee was fleeing the war in Afghanistan and was not armed. The detainee could not
provide locating information for this witness other than to state that the “Rashid Trust
charity organization” might know his whereabouts. The Tribunal President determined
that the witness was not reasonably available due to the limited locating information
supplied by the detainee. In my opinion, this decision was not an abuse of discretion
given the paucity of information provided by the detainee.

2. Tahir Ashraf — The detainee proffered that this witness would testify that the
detainee spent the preponderance of his time in Afghanistan building a school and
teaching at another school. The detainee stated that the witness lived in the United
Kingdom and could be located through the detainee’s father. The Tribunal President
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Subj:

UNCLASSIFIED

LEGAL SUFFICIENCY REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL
FOR DETAINEE ISN #

determined that the witness was relevant and requested the U.S. State Department to
initiate contact with the witness. Contact was established but the witness did not reply to
inquiries regarding whether they were willing to testify at the tribunal. Under the
circumstances, the Tribunal President determined that the witness was nof reasonably
available. In my opinion, this decision was not an abuse of discretion by the President.

3. — The witness was the detainee’s wife. The detainee proffered that
this witness would testify that the detainee did not support terrorist organizations or
military activities. The detainee stated that the witness lived in the United Kingdom and
could be located through the detainee’s father. The Tribunal President determined that
the witness was relevant and requested the U.S. State Department to initiate contact with
the witness. Contact was established but the witness did not reply to inquiries regarding
whether she was willing to testify at the tribunal. Under the circumstances, the Tribunal
President determined that the witness was not reasonably available. In my opinion, this
decision was not an abuse of discretion by the President.

4. Abdul Walid — The detainee proffered that this witness would testify that the
detainee did not support terrorist organizations or military activities. The detainee stated
that the witness lived in the United Kingdom and could be located through the detainee’s
father. The Tribunal President determined that the witness was relevant and requested
the U.S. State Department to initiate contact with the witness. Contact was established
but the witness did not reply to inquiries regarding whether he was willing to testify at the
tribunal. Under the circumstances, the Tribunal President determined that the witness
was not reasonably available. In my opinion, this decision was not an abuse of discretion
by the President.

5. A Sudanese in charge of theX BRI training camp — It appears that the
detainee proffered that this witness would testify that the WigREE® camp had no ties to al
Qaida or the Taliban and also that the detainee did not attend the camp (in which case the
affiliation of the camp seems to bgirrelevant). In any event, the witness was identified
by the Tribunal as detainee ISN When approached by the Personal Representative,
the witness refused to testify at the tribunal but provided an oral statement that was
reduced to writing by a translator. This statement was included in the evidence as exhibit
D-g.! Although the Tribunal President dld not render a formal decision on the relevance
and reasonable availability of this witness,” it is apparent that he was neither.

6. Patrick Hamilton — The detainee proffered that this witness was an ICRC
employee who would testify that the detainee had previously been issued a POW identity
card ata U.S. detention facility in Kandahar, Afghanistan. The Tribunal President
mitially determined that the witness was relevant, but after consultation with the

! The Tribunal Decision Report erroneously indicates that the statement is exhibit D-f.
? The Tribunal President merely stated that the witness’s written statement was reasonably available.

2
INCT.ASSIFTED 2873



Subj:

UNCLASSIFIED

LEGAL SUFFICIENCY REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL
FOR DETAINEE ISN #

Assistant Legal Advisor, she changed her determination.” She based her decision on her
conclusion that the Combatant Status Review Tribunals do not have the discretion to
determine that a detainee should be classified as a prisoner of war — only whether the
detainee satisfies the definition of “enemy combatant™ as provided in references (a) and
(b). In my opinion, this decision was correct. I bears noting that in a written statement
prepared by the detainee especially for the CSRT, the detainee specifically says that he
does not claim POW status (see exhibit D-¢),

7. —— The detainee stated that this witness was a member of the U.S.
armed forces and could testify that the detainee had been classified as a prisoner of war
when detained in Kandahar. For the reasons indicated in paragraph 1(d)(6) above, the
witness was deemed not relevant.

8. The detainee proffered that the witness accompanied the
detainee in Afghanistan and could testify that the Govermnment allegations were false. For
the reasons discussed in paragraph 3 of enclosure (2) of the Tribunal Decision Report, the
Tribunal President determined that the witness was not reasonably available. Under the
circumstances, the Tribunal President had no option other than to hold that the witness
was not reasonably available.

9. Abu Ukashah — The detainee proffered that the witness could testify that he
was with the detainee in Afghanistan and the Government allegations were false. The
detainee stated that the Karkhana police station in Peshawar, Pakistan, would have
locating information for this witness. The Tribunal President initially determined that the
witness was relevant and reasonably available (see enclosure 5 of the Tribunal Decision
Report)."' Paragraph 4 of enclosure (1) of the Tribunal Decision Report, which
documents the Tribunal’s ruling on witness requests, does not mention the request for
Abu Ukashah at all. I have confirmed with CSRT personnel in Guantanamo Bay,
however, that Abu Ukashah was included among the names provided to the U.S. State
Department with the request for assistance in locating witnesses (see enclosure (2)). The
State Department was unsuccessful in making contact with this witness. Although the
Tribunal Decision Report does not address a final decision on this witness, it appears that
he was not reasonably available.

e. The detainee requested documentary evidence.
1. The defainee requested documents from a lawyer representing him in his

Federal habeas action. In response to this request the detainee’s lawyer provided some
documents and these were included in the evidence presented to the Tribunal.

? The Tribunal Decision Report indicates that the Tribunal consulted with the “legal advisor” but this is actually a
reference to the Assistant legal Advisor. In any event, my advice to the Tribunal would have been the same as the
Assistant Legal Advisor’s.

* The Tribunal President’s decision in respect of reasonable availability appears to have been rather premature since
no effort had yet been made fo actually locate this witness.

3
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UNCLASSIFIED

Subj: LEGAL SUFFICIENCY REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL
FOR DETAINEE ISN #

2. The detainee also requested a definition of “al Qaida™ and a list of “associated
forces.” While the definition of al Qaida was provided to the detainee, no list of
associated forces was provided. The Tribunal Decision Report erroneously indicates that
such a list was provided (see paragraph 4 of enclosure (1) of the Tribunal Decision
Report). Inreality, the detainee was provided with a list of coalition forces (see page 5 of
enclosure (5) of the Tribunal Decision Report). The Tribunal should have understood
what the detainee was requesting since they refer to his request as one seeking, “a list of
associated forces, as that phrase is used in Exhibit R-1, the Unclassified Summary of
Evidence.” In my opinion, it was an error for the Tribunal not to provide the requested
list or, if such a list was properly classified, to deny the request on that basis, The error
was harmless to the detainee, however, since the evidence presented to the Tribunal
demonstrated that the detainee provided support to al Qaida. In my opinion, no
corrective action is necessary under the circumstances,

3. The detainee also requested a polygraph examination. The Tribunal President
determined that she did not have the authority to grant such a request and that, even if she
did, the results of a polygraph would not be helpful to the Tribunal. Whether the
Tribunal possesses this authority is debatable. There is nothing in paragraph G of
enclosure (1) of reference (b) (“Combatant Status Review Tribunal Authority™) which

" permits a Tribunal to order the creation of evidence for use at a2 Tribunal. Even if the
Tribunal has such authority, the detainee could not have been prejudiced by the
Tribunal’s refusal to order a polygraph examination for him. Given the evidence that the
detainee provided support to al Qaida, and his own statements admitting fo training in
Afghanistan and being present at the front lines, it Is inconceivable that arzy polygraph
results could have altered the Tribunal’s decision. In my opinion, this decision was not
an abuse of the President’s discretion.

The detainee did not request any other evidence.

f. The Tribunal’s decision that detainee # .15 properly classified as an enemy
combatant was unanimous.

g. The detainee’s Personal Representative was given the opportunity to review the record
of proceedings and he submitted comments to the Tribunal. In his comments, the
Personal Representative argues that since the detainee was provided (according to the
detainee) with a POW identification card while detained at the Bagram base in
Afghanistan, then he cannot be an enemy combatant. Even if we assume that the facts as
stated by the detainee are true, the Personal Representative’s argument ignores several
facts. First, a detaining power is not bound forever by the initial field determination that
a detainee is entitled to POW protection. Second, and more significant for our purposes,
a detaining power’s determination that the Geneva Convention Relative to the Treatment
of Prisoners of War does not apply to a certain armed conflict or a certain category of
belligerents is not trumped by the field forces providing a POW identity cardto a

4
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UNCLASSIFIED

Subj: LEGAL SUFFICIENCY REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL
FOR DETAINEE ISN #

detainee.’ In any case, whether or not the detainee was provided with a POW
identification card in Afghanistan is irrelevant to the narrow mandate of the CSRT.

Additionally, the Personal Representative takes the Tribunal to task for failing to
order a polygraph for the detainee. For the reasons described above in paragraph 1(e)(3),
I do not believe the Tribunal President abused her discretion by denying the detainee’s
request.

2. The proceedings and decision of the Tribunal are legally sufficient and no corrective action is
required.

3. Irecommend that the decision of the Trib d the case be considered final.

* 1 do not know this for a2 fact, but it seems uniikely that military police units carry two sets of identification badges
for detainees — one for POWSs and one for enemy combatants.

5
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, Department of Defense
Director, Combatant Status Review Tribunals

g Nov (4

‘ . From: Director, Combatant Status Review Tribunals
Subj: APPOINTMENT OF COMBATANT STATUS REVIEW TRIBUNAL #20
Ref:  (a) Convening Authority Appointment Letter of 9 July 2004

By the authority given to me in reference (a), a Combatant Status Review Tribunal
established by “Tmplementation of Combatant Status Review Tribunal Procedures for
Enemy Combatants Detamed at Guantanamo Bay Naval Base, Cuba” dated 29 July 2004
is hereby convened. It shall hear such cases as shall be brought before it without further
action of referral or otherwise,

The following commissioned officers shall serve as members of the Tribunal:

MEMBERS:

P Colonel, U.S. Amy; President

Commander, JAGC, U.S. Navy; Member

(JAG)

— Lieutenant Commander, U.S. Navy; Member

J. M. McGARRAH
Rear Admiral

Civil Engineer Corps
United States Navy
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flassitfication:—UNCIASSTIFIED
Caveatg: FOUD

13 QOct 04
Sir,

Below please find a witness request and contact information provided by
detainee Moazzam Begyg. Please inform me if vou are able to locate the
witnesses go that they may testify on the detainee’s behalf at his
Combatant Status Review Tribunal (CSRT).

Name:
2bu Suhail and spouse

Address:

Phone:

Additional Information:

- The witnesses are the detainee’s friend and his friend’s sgpouse

- Address and phone number are for detainee’s father - pleage
contact father to determine location of witnesses

- Detainee’s father may also be able to contact Tahir Ashraf - Mr.
Ashraf will bhe able to locate witnesses '

Nanme:
Abdul walid

Addreses:

Phone:

|

Additional Information:

- The witness is a Palestinian living in the UK.

- Address and phone number are for detainee’s father -~ please
contact father to determine location of witness

- Detainee’s father may alsc be able to contact Tahir Ashraf - Mr.
aAghraf will be able to locakte witness

Classification: UNCLASSIFIED
Caveats: FQUO

2878
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Clagsi-fication —UNCIHASSTFIED

Caveats: FOUO

Name:
Abu Ukashah

Address:
Additional Information:

- The witness can be located through the Karkhana Pollice.

Please let me know if you have any questions or concerns.
Thank you, Sir.

Very Respectiully,

Capt G

Classification: UNCLASSIFIED
Caveats: FOUO
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HEADQUARTERS, OARDEC FORWARD
GUANTANAMO BAY, CUBA
APO AE 098360

22 November 2004
MEMORANDUM FOR DIRECTOR, CSRT

FROM: OARDEC FORWARD Commander

SUBJECT: CSRT Record of Proceedings ICO 15N [

1. Pursuant to Enclosure (1), paragraph (I)(5) of the fmplementation of Combatant Status Review
Tribunal Procedures for Enemy Combatants Detained at Guantanamo Bay Naval Base, Cuba

dated 29 July 2004, I am forwarding the Combatant Status Review Tribunal Decision Report for
the above mentioned ISN for review and action.

2, If there are any questions regarding this package, point of contact on this matter is the
undersigned at DSN 660-3088.
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UNCLASSIFIED//FOUO

UNCLASSIFIED SUMMARY OF BASIS FOR TRIBUNAL
DECISION

(Enclosure (1) to Combatant Status Review Tribunal Decision Report)

TRIBUNAL P L: #20
ISN #: -

1. Introduction

As the Combatant Status Review Tribunal (CSRT) Decision Report indicates, the
Tribunal has determined that this Detainee is properly classified as an enemy combatant
and was part of or supporting Taliban or Al Qaida forces, or associated forces that are
engaged in hostilities against the United States or its coalition partners. In reaching its
conclusions, the Tribunal considered both classified and unclassified information. The
following is an account of the unclassified evidence considered by the Tribunal and other
pertinent information. Classified evidence considered by the Tribunal is discussed in
Enclosure (2) to the CSRT Decision Report.

2. Synopsis of Proceedings

The Tribunal held this hearing on 13 November 2004. The Recorder presented Exhibits
R-1 through R~4 during the unclassified portion of the Tribunal. The primary exhibit, the
Unclassified Summary of Evidence (Exhibit R-1), indicates, among other things, that:
The Detainee is a member of Al Qaida and other affiliated terrorist organizations; the
Detainee recruited individuals to attend Al Qaida run terrorist training camps in
Afphanistan; the Detainee provided money and material support to Al Qaida terrorist
training camps; and that the Detainee has received extensive training at Al Qaida run
terrorist training camps since 1993. The Detainee has been trained on the AK-47, rocket
propelled grenades (RPGs), handguns, ambush theory, detection of land mines and the
manufacture of improvised grenades; the Detainee provided support to Al Qaida terrorists
by providing shelter for their families while the Al Qaida members committed terrorist
acts; the Detainee engaged in hostile acts against the United States or its coalition
Partners; the Detainee was armed and prepared to fight on the frontlines against US and
allied forces alongside Taliban and Al Qaida fighters; the Detainee retreated to the Tora
Bora Afghanistan along with other Taliban and Al Qaida fighters; the Detainee engaged
in these hostile actions while neither he nor his fellow fighters wore distinctive military
emblems on their clothes, nor followed a typical chain of command; the Detainee
provided support to Usama Bin Laden’s Al Qaida terrorist network with full knowledge
that Bin Laden had issuved a declaration of war against the United States and that the Al
Qaida network had committed numerous terrorist attacks agaiunst the United States and its
citizens. The Recorder called no witnesses.

The Detainee initially indicated that he would attend and participate in the Tribunal.
However, on the morning of the Tribunal, the Detainee refused to attend, citing

UNCLASSIFIED//FOUO 1SN

Enclosure (1)
Page 1 of 5

2881



instructions from his attorney. His decision is reflected on the Detainee Election Form
(Exhibit D-a). The Personal Representative presented Exhibits D-b through D-g, and
provided a summary of those exhibits that is provided at Enclosure (3) to the CSRT
Decision Report. The Personal Representative called no witnesses on behalf of the

Detaines.

During the classified session of the Tribunal, the Recorder presented Exhibits R-5
through R-27 without comment. The Personal Representative presented Exhibit D-h and
provided a brief explanation. After considering all of the classified and unclassified
evidence, the Tribunal determined thaf the Detainee is properly classified as an enemy

combatant.

3. Evidence Considered by the Tribunal

The Tribunal considered the following evidence in reaching its conclusions:
a. Exhibits: R-1 through R-27, and D-a through D-h.

b. Testimony of the following persons: None. But, the Detainee did provide a
witness statement, which was submitted by the Personal Representative as Exhibit D-g,

¢. Sworn statement of the Detainee: None. But, the Detainee did provide a
statement, which was submitted by the Personal Representative as Exhibit D-e.

4. Rulings by the Tribunal on Detainee Requests for Evidence or Witnesses

The Detainee requested the following witnesses:

a. Shahid Abassi. This request was denied on the ground that the witness was not
reasonably available. The Detainee did not provide enough detail regarding the witness’
whereabouts to enable U.S. and Pakistani authorities to locate the witness. See page 1 of
Enclosure (5) to the CSRT Decision Report.

b. His wife, < Rd his wife, QUSRI 2-d Abdul Wahid. The
witness request for these United Kingdom residents was approved by the Tribunal
President. The Department of State and United Kingdom authorities did successfully
contact the witnesses. However, the witnesses failed to reply to the U.S. Embassy in the
U.K. on whether they would make themselves available for the hearing. The witnesses
did not appear at the hearing or provide written statements. See pages 1 and 2 of
Enclosure (5) to the CSRT Decision Report.

¢. A Sudanese in charge of thel8 ptrainipe camp. The Tribunal was able to

identify this individual as Detajnee #{§ Detainee # as interviewed by the Personal
Representative. Detfainee @ecﬁned to participate m the hearing as a witness, but he

UNCLASSIFIED//FOUO ISN

Enclosure (1)
Page 2 of 5
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UNCLASSIFIED/FOUO

did agree to submit a statement, which was accepted as Exhibit D-f. See page 2 of
Enclosure (5) to the CSRT Decision Report.

d. Patrick Hamilton and The Detainee requested these individuals for
the purpose of verifying that at one point he, the Detainee, was classified as a prisoner of
war. The request was originally approved. However, upon consultation with the legal
adviser and further reflection, the Tribunal President conchuded that the witnesses were
not relevant, and so the request was disapproved. The information that the witnesses
were to provide was determined to be irrelevant because the fact, if established, that the
Detainee was at one time classified as a prisoner of war is not germane to the question
before the Tribunal, namely whether the Detainee was part of or supporting Taliban or Al
Qaida forces, or associated forces that are engaged in hostilities against the United States
or its coalition partners. See pages 2 and 3 of Enclosure (5) to the CSRT Decision

Report,

e. * The Tribunal President made a determination that security
considerations preclude this witness’ presence at the hearing. Therefore, the wimess

request was denied on the ground that the witness was not reasonably available.

Prior to the hearing, the Detainee requested that a statement from his attorney be
submitted as evidence. During the hearing, the Detainee, through his Personal
Representative, submitted documents from two of his attorneys. These documents are the
affidavits described in paragraph 5.a., below. See also page 2 of Enclosure (5) to the
CSRT Decision Report.

The Detainee did request from the Tribunal prior to the hearing a definition of Al Qaida
and a list of associated forces, as that phrase is used in Exhibit R-1, the Unclassified
Sumimary of Evidence. Responsive answers to both inquiries were provided to the
Detainee through his Personal Representative prior to the scheduled hearing date. See
pages 1, 4 and 5 of Encloswre (5) to the CSRT Decision Report.

The Detainee requested from the Tribunal prior to the hearing that he be administered a
polygraph as a means of bolstering his claim of innocence. The Tribunal President
concluded that she did not have the authority to grant such a request, as there are no
polygraphers attached to the Tribunals. Moreover, given the nature of polygraphy,
especially in a cross-cultural setting such as this, the Tribunal doubted the helpfulness of
such an examination, even if it were to show no deception to relevant questions. The
Tribunal preferred instead to rely upon the testimony of the Detainee, were he to offer
any, and the documents submitted by the Recorder and the Personal Representative.
Therefore, the request was denied. See page 2 of Enclosure (5) to the CSRT Decision

Report.

5, Discussion of Unclassified Evidence .

UNCLASSIFIED/(FOUO ISN

Enclosure (1)
Page 3 of 5
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UNCLASSIFIED/FOUO

The Tribunal considered the following unclassified evidence in making its
determinations:

a. The Recorder offered Exhibits R-1 through R-~4 into evidence during the
unclagsified portion of the proceeding. Exhibit R-1 is the Unclassified Summary of
Evidence. While this summary is helpful in that it provides a broad outline of what the
Tribunal can expect to ses, if is not persuasive in that it provides conclusory statements
without supporting unclassified evidence, Exhibits R-2 and R-3 are affidavits submitted
by the Detainee’s two attorneys to the U.S. District Court for the District of Columbia
discussing aspects of the attorneys’ representation of the Detainee. Exhibit R-4 is the
Government’s motion to consolidate varions habeas corpus petitions from individuals
being detained by the U.S.. Exhibits R-2 through R~4 did not provide information helpful
to the Tribugal on the question of whether this Detainee meets the definition of an enemy
combatant. Accordingly, the Tribunal had to look to other evidence to support the
assertions in the Unclassified Summary of Evidence and the Tribunal’s conclusions.

b. As noted in paragraph 2, above, the Detainee, through his Personal .
Representative, submitted Exhibits D-b through D-g in the unclassified session. Exhibit
D-b is a letter to the Detainee from his lawyer. Exhibit D-c is the Detainee’s habeas
corpus petition. Exhibit D-d is a letter from Deputy Assistant General Thomas R. Lee to
the Senior Judge of the Washington D.C. federal district court providing his estimate of
the time frame in which the CSRT process could be completed. Exhibit D-f'is a copy of
the Third Geneva Convention. While valuable to the Tribunal generally, Exhibits D-c¢,
D-d and D-f were not directly relevant to the issue before the Tribunal.

c. As noted, Exhibit D-¢ is the Detainee’s statement. Much of that exhibit is also
dedicated to the discussion of issues outside the scope of the Tribunal’s inguiry.
However, the Detainece did emphatically and at length deny the allegations contained in
paragraph 3 of Exhibit R-1, the Unclassified Summary of Evidence. The Tribunal
accepted the Detainee’s statements as an acknowledgement that he had some
involvement with a number of terrorists and terrorist training camps, including providing
financial suppart, but otherwise found the Detainee’s testimony unpersuasive when
_ considered in conjunction with the classified evidence. The Tribunal did note the

Detainee’s assertion that he signed a statement under duress, but also noted that the
Detainee acknowledges that he was afforded an opportunity to edit that statement,

d. Exhibit D-f is a statement by another Detainee
discussed above, the Detainee had requested
Personal Representative advised the Tribunal that Detainee eclined to
participate as a witness, but did agree to submit a statement. The Personal Representative
further advised the Tribunal that the statement is written by the translator, documenting
Detainee’s SN prerbal statements. The picture on the Exhibit is that of

Detainee Beggs.

6. Consultations with the CSRT Legal Advisor
UNCLASSIFIED//FOUO ISN

Enclosure {
Page 4 of 5
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The Tribunal consulted the CSRT Assistant Legal Advisor regarding the Detainee’s
allegations made in his statement that he witnessed individuals in custody being abused,
and that he was abused, or at least threatened with abuse, as well (see Exhibit D-e). As
per instructions, the OARDEC Forward Chief of Staff and the QARDEC Liaison to the
Criminal Investigation Task Force and JTF-GTMO were notified of the matters on 15
November 2004. This information had previously been passed to the OARDEC liaison

on 23 September 2004.

7. Conclusions of the Tribunal

Upon careful review of all the evidence presented in this matter, the Tribunal makes the
following determinations:

a. The Detainee chose not to participate in the Tribunal proceeding. No evidence
was produced that cansed the Tribunal to question whether the Detainee was mentally
and physically capable of participating in the proceeding, had he wanted to do so.
Accordingly, no medical or mental health evaluation was requested or deemed necessary.

b. As indicated in Exhibit D-a, the Detainee made a conscious decision not to
attend his pre-Tribunal interview session with the Personal Representative, Accordingly,
the Tribunal finds the Detainee made a knowing, intelligent and voluntary decision not to
participate in the Tribunal process.

¢. The Detainee is properly classified as an enemy combatant because he was part
of or supporting Taliban or Al Qaida forces, or associated forces that are engaged in
hostilities against the United States or ifs coalition partners.
8. Dissenting Tribunal Member’s report

None. The Tribunal reached a unanimous decision,

Respectfully submitted,

Colonel, U.S. Atmy
Tribunal President

UNCLASSIFIED//FOUO 1SN 4

Enclosure (1)
Page5Sof5
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UNCLASSIFIED/FOUO

Summarized Unsworn Personal Representative Statement with absent Detainee

Personal Representative states Detainee declined to participate in Tribunal
proceedings.

Personal Representative states the Defainee was advised of his right to be present
during all open sessions of the hearing; advised of his right to make a statement; under
oath or unsworn; advised of Itis right to representation by a Personal Representative;
advised of his right fo provide evidence and present witnesses on his behalf; and
advised of his right to examine and review all unclassified evidence/documents.
Personal Rep stated the Detainee indicated he did understand the Tribunal process.

The Personal Representative submits the Detainee Election form D-A.

The Recorder presented Exhibits R-2 and R-4 into evidence and gave a brief
description of the contents of the Unclassified Summary of Evidence (Exhibit R-1).

The Recorder confirmed that he had no further unclassified evidence or witnesses and
regquested a closed Tribunal session fo present classified evidence. :

President was convinced Detainee was aware of lis rights and had an understanding
of the Tribunal process. President announced Tribunal hearing would proceed
without the presence of the Detainee.

Personal Representative made the following statement for the detainee,

Personal Representative: Exhibit D.J. the witness that was requested was a commander

of a Taliban training camp. ISN tates that the detainee was never at that location
and there for since the witness was at that location the fact he didn’t know as proof

that he was never there.

Tribunal President: This is a statement from the witness that was requested witness
number ‘

Personal Representative: Yes, the witness could not write, he could read but not write so
the translator wrote what he said, he looked at it and the translator and I withessed it.

Personal Representative: The detainee did allege torture in Afghanistan by two FBI
agents and then that those men threatened him but did not forture him her. I forwarded
that complaint through our legal channel as required.

Tribunal President: Was that complaint given to you during the initial interview?

Personal Representative: Yes, Ma’am.

ISN#-
Enclosure (3)
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Personal Representative; The Detainee wanted to bring your attention to the fact that
*associated forces” are not defined in the definition of enemy combatant and he did not
know how he could reasonably conftont or rebut that if it was not defined. I would also
like to draw your attention to fact that he claimed he had a POW Card that was issued to
him by the United States. He had the card in his possession at Baghram Air Base for
several months. The International Committee of the Red Cross witnessed it. As you are
aware, Geneva Convention Category I has three categories for someone who is captured
on the battlefield; civilian, combatant, ot POW, Those categories are mutually exclusive.
In D-f, I included the Geneva Convention. On page one, he was entitled to the status of
POW. On page two, the categories with POW, the length of the status is in effect which
is to when the conflict is terminated. There is the identity card requirement, which is on
page five. Also on page five, it is not to be removed once the card is given. So, he would
ask that you reconsider that. That can be construed as proof he is not an enemy
combatant, because if he is a POW, that would exclude him from being an enemy
combatant. '

Tribunal President: We will make note of his request. This tribunal has determined that
the designation of POW is not relevant to the combatant status determination.

The Personal Representative states for the record that the Defainee received two letiers
in the mail from his lawyer o not participate in the tribunal process. The Detainee
made a statement to the guard that if there is a tribunal he is not attending.

The Personal Representative had nothing further on the behalf of the detainee Jor this
unclassified session of the fribunal.

The Tribunal President concludes the open tribunal session.

AUTHENTICATION

1 certify the material contained in this transcript is a true and accurate summary of the
testimony given during the proceedings.

"Colonel, Umited States Army
Tribunal President

ISN“ofiilp
Enclosure (3}
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DETAINEE ELECTION FORM

Pate: 238epl4

Start Time: 12:00
End Time: 14:35

s SR
Personal Representative: LTCOL

(Name/Rank)

Translator Required? NO Language? ENGLISH

CSRT Procedure Read to Detainee or Written Copy Read by Detainee? _YES

—————— L0 T 01 Bl e 0 e el . o b ok ey . T W o T R ok . e Rl e it M S O B

Detainee Election:

Wants to Parﬁcipafe in Tribunal

[ 1 Affirmatively Declines to Participate in Tribunal
[:] Uncooperative or Unresponsive

Personal Representative Comments:
Polite and well spoken. Will take Muslim oath. UK witness and PK. witness plus documents from

lawver.
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Personal Representative;
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Unclassified

Combatant Status Review Board
TO: Tribunal Member 15 September 2004

FROM: OIC, CSRT

Subject: Summary of Evidence for Combatant Status Review Tribunal — Detainee Begg,
Moazzam

1. Under the provisions of the Secretary of the Navy Memorandum, dated 29 July 2004,
Implementation of Combatant Status Review Tribunal Procedures for Enemy Combatants
Detained at Guantanamo Bay Naval Base Cuba, a Tribunal has been appointed to review
the detainee’s designation as an enemy combatant.

2. An enemy combatant has been defined as “an individual who was part of or
supporting the Taliban or al Qaida forces, or associated forces that are engaged in
hostilities against the United States or its coalition partners. This includes any person
who committed a belligerent act or has directly supported hostilities in aid of enemy

armed forces.”

3. The United States Government has previously determined that the detainee is an
enemy combatant, This determination is based on information possessed by the United
States that indicates that he is 2 member of al Qaida and other affiliated terrorist
organizations. The detainee has engaged in hostilities against the United States or its

coalition partners.
a. The detainee is a member of al Qaida and other affiliated terrorist
organizations.

1. The detainee recruited individuals to attend al Qaida run terrorist
training camps in Afghanistan.

2. The detainee provided money and material support to al Qaida terrorist
training camps. '

3. The detainee has received extensive training at al Qaida run terrorist
training camps since 1993. He has been trained on the AK-47, Rocket
Propelled Grepades (RPGs), handgun, ambush theory, detection of land
mines and the manufacture of improvised grenades.

4. The detainee provided support to al Qaida terrorists by providing
shelter for their families while the al Qaida members committed terrorist

acts.

b. The detainee engaged in hostile acts against the United States or its coalition Partners.

Exhibir Rl
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1. The detaines was armed and prepared to fight on the frontlines against
US and allied forces alongside Taliban and al Qaida fighters.

" 2. The detainee retreated to the Tora Bora Afghanistan along with other
Taliban and al Qaida fighters.

3. The detainee engaged in these hostile actions while neither he nor his
fellow fighters wore distinctive military emblems on their clothes, nor
followed a typical chain of command.

4, The detainee provided support to Usama Bin Laden’s al Qaida terrorist
aetwork with full knowledge that Bin Laden had issued a declaration of
war against the United States and that the al Qaida network had committed
numerous terrorist attacks against the United States and its citizens.

4. The detainee has the opportunity to contest his designation as an enemy combatant,
The Tribunal will endeavor to arrange for the presence of any reasonably available
witnesses or evidence that the detainee desires to call or introduce to prove that he is not
an enemy combatant, The Tribunal President will determine the reasonable availability

of evidence or witnesses.

Unclassified
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MOAZZAM BEGG;

Petitioners,

v, No.

GEORGE WALKER BUSH,
President of the Usnited States

)

)

)

)

)

}

)

)

)

)

)

)
DONALD RUMSFELD, )
Secretary, United States )
Department of Defense )]
)

MAJ. GEN. GEOFFERY MILLER, )
Commander, Joint Task )
Force - GTMO )
Guantinamoe Bay Naval Station )
Guantanamo Bay, Cuba )
)

)

)

)

)

)

)

ARMY COL. NELSON J. CANNON,
Commander, Camp Delta

-Guantinamo Bay Naval Station
Guantinamo Bay, Cuba

Defendants.

AFFIDAVIT OF SOLICITOR GARETH PEIRCE.-

1, GARETH PEIRCE, of 14 Inverness Street, London, United Kingdom, NW1 7HI, being

duly sworn, depose and state as follows:

UNTC LA S M 2D . g



1. I am a solicitor in England and I am a partner in the firm of Birnberg Peirce at the above

address. I have been retained by the Second Petitioner, B8 act on her behalf and also on

behalf of her husband, Moazzam Begg, the First Petitioner, who is presently detained by the United
States military at Camp Delta, Guantinamo Bay Naval Station, Cuba (Guantinamo).

2. On 2" February 2002, ] was retained by the father of Moazzam Begg, (I e
thereafler by his wife, —m act on their bebalf and on behalf of Moazzam Begg himself,
Annexed hereto marked “GP1” is a copy of my designation as a solicitor for -and her

husband Moazzam Begg in these proceedings,

3. My understanding of the events that preceded Mr Begg’s detention in Guantanamo Bay is as
follows and is derived from inferviews with his wife and also information from the British Foreign
Office.

4, | In August of 2001, Moazzam Begg, his wife and their children moved to live in Kabul, in
Afpghanistan. This had been a long term plan of the family; Moazzam Begg believed that he and his

family could live safely in that country, and that he could be involved in work of social value,

namely by setting up a school. He and his family had travelled to Kabul with their life savings. -

Once they arrived they acquired a house in Kabul and Mr Begg was involved in the process of
setting up the school. Mr Begg spoke to family and friends from time to time after their arrival and
was believed by them to have become safely settied there.

3. The events of September 11, 200! and their repercussions, however, had an immediate and
disturbing effect upon Moazzam Begg and his family as they did upon the entire civilian population

of Afghanistan in the light of statements about military repercussions planned by the United States.

Moazzam Begg and his family remained in Kabul during the bombing of that city; it had been
2



almost impossible for them to leave and, like many others, their initial reaction had been to wait and
hope that conditions did not worsr'm However, they were eventually compelled to flee.

6. It is my understanding that, by the end of November 2001, Moazzam Begg and his family
had reached Islarnabad and his father in Birmingham and a family friend were involved in arranging
for the sending of monies in order for the family to re-establish itself in Islamabad. The family
entered into a lease on accommodation there and were intending to stay and attempt to re-settle
themselves.

7. On the 3Ist January 2002, Moazzam Begg telephoned his father directly, stating that he had
‘been seized by Pakistani officials, with Americans also presz;nt, and that he was making the \call
from & mobile phone which had not yet been taken from him whilst he was in transit from his house.
He had been arrested from the premises he had rented, with his wife and children present.

8. From the date of the receipt of that céli cenﬁnuous attempts were made by and on behalf of
his family 1o obtain answers to what happened to Moazzam Begg and to obtain intervention on his
behalf. Lawyers wére instructed in Pakistan to initiate habeas corpus proceedings there to obtain his
release from detention. All of the papers in those proceedings can be produced should they be
considered of assistance to the Court. The affadavit evidence of all relevant departments in Pakistan

with authority to make arrests, denied all knowledge of Moazzam Begg’s existence, despite the

production in those proceedings by- of the lease taken out by her husband for the property
in which the family were living at the time of his arrest.

9. In parallel, on behalf of the family, I asked for intervention by the Foreign Office, The

response of the Foreign Office was that, upon inquiry (indicating that they had been shown a copy
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of Mr Begg’s Pakistani passport) they could make no formal intervention to Pakistan in view of the
fact that Mr Begg had dual Brifish and Pakistani nationality.

10.  The Court in Pakistan on 1st March 2002 ordered the Interior Minister to bring Mr Begg to
Court on 7th March; the Interior Ministry failed to comply with that order. On 8th March 2002, Mr
Begg’s lawyer, Mr Abdur Rahmen Saddiqui, submitted that Mr Begg had been taken from his home
by the CIA and the Pakistani Security Services (‘ISI'), and interrogated by the ISI. The Court
ordered Mr Begg’s production on 14th MarchIZOGZ, on pain of sanctions beiné imposed upon the

Interior Ministry, Still Mr Begg was not produced.
11.  However, in the interim, on 4th March 2002, a Mr Hamilton from the Red Cross telephoned

Mr Begg’s father in Birmingham, to say that Moazzam Begg had been handed to the US authorities
by Pakistani-authorities, and had been taken to Kandahar, some 10 to 14 days previously by US
forces. It is our understanding that Mr Begg was thereafier held at a US military airbase il;l
Baghram in Atl“ghanistan. In the iight of the sworn responses to the habeas corpus application in
Pakistan it is clear that Moazzam Bégg was removed to Afghanistan uniawfully.

12. Thereafier his family received few communications from him of which two are exhibited
here, one to his wife ‘ated the 20 of November 2002, and one to his father, dated the 15% of
December 2002. In 2 letter to his wife he makes specific reference to his wish that the family
consult a lawyer, naming myself as the lawyer who had represented Moazzam Begg in the year
2000. In his letter to his father, he states “J have not seen the sun, sky, moon' etc_for nearly a year.”

He states, “J am in this state of desperation and I am beginning to lose the fight against depression

and hopelessness.”

2695
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13. [ on behalf of - and - the father of the first petitioner pressed the

Foreign Office by letter and in interview in England to ensure the most basic provision of
information concerning Mr Begg, The P‘oreign Office indicated it was impossible to obtain any
information whatsoever from the US authorities. As one example, in a letter dated the 24% of
October 2002 the Foreign Office confinmed that “we have made regular requests for information on
and access for welfare purposes, preferably Consular access, fo Mr Begg and any other British
nationals who may be in a similar position. The US _pasz'rioﬁ is that they will not allow us Consular
access, or access for arg; welfare purposes, to any British national detained in Afghanistan or
provide us with any information abowt Mr Begg's detertion.” 1 exhibit a copy. of that letter at
“GP2”. |

14, Mr Begg's family was informed that he had been transferred o Guantanamo Bay on
February 6%, 2003. On the 10™ of February 2003 on behalf of Moazzam Begg’s father and his wife |
instructed the Centre for Constitutional Rights in the United States to initiate all such legal action on
his behalf as they considered possible. (I had already in 2002 instructed the Centre for

Constitutional Rights in similar terms to initiate habeas corpus proceedings on behalf of -
-and -whose petition is now shortly due to be heard by the Supreme Court in the

United States.) The Centre for Constitutional Rights petitioned the Inter-American Commission on
Human Rights for the Organisation of American States on March 4", 2003 on behalf of Moazzam
Begg and others.

15. 1 bave continued to press the Foreign Office in England to achieve the release of Mr Begg
and compliance with international law. I enclose one example of letters written to the Foreign

Secretary Mr Straw, and to the Attorney General, T am aware that the Attorney General has
5
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continued to press for due process to be applied to Moazzam Begg, who is now, | under#tand,
designated as a person who may be placed before a military tribunal as an “enemy combatant”
although no charges have yet been proffered against him. I have been informed by the Foreign
Office that he has been held in solitary coﬁﬁnemant since the time of his designation.

16.  After two years in custody, Moazzam Begg has been detained wholly incommunicado fom
any legal advice. He has clearly and specifically asked that his family obtain the assistance of his
lawyer, namely myself but, as has been throughout the case with - and -no
possibility of access by any who might provide him with advice has been achieved. At repeated
approaches by aﬁyself and his family to, and meetings with, the Foreign Office, no further or better
information concerning Moazzam Begg has been achieved. No Ietter;s have been received by his
farnily since July 2003. In the past 24 hours I have been fold that reliable information suggests that
there are serious questions as o Moazzam Begg’s mental health. Such a condition is wholly
unswprising given that the Foreign Office has stated that he has been held in solitary confinement
for some six months, As a lawyer with lengthy experience of the effects of isolatiﬁn upon the
ability of any detainee to stand trial, and to make appropriate decisions concerning his defence, I am
certain that Moazzam Begg must now be in urgent need of wholly independent advice, both legal

and medical.

17. 1 imow the facts deposed to herein to be true of my own knowledge, except where otherwise

appears.

Sworn by the Deponent at on this E day of March, 2004
OSBORNES soLiciTong

68 PARKWAY

LONDON \
ML A ¢
020 7485 881+ g -a/u,
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IN THE UNITED STATES PISTRICT COURT

MOAZZAM BEGG,

'As Next Friend OF
MOAZZAM BEGG

Petitioners,

Y.

FOR THE DISTRICT OF COLUMBIA

GEORGE WALKER BUSH,
President of the United States

DONALD RUMSFELD,

Department of Defense

MAJ. GEN. GEOFFERY MILLER,
Comumander, Joint Task

Force - GTMO

Guantinamo Bay Naval Station
Guantinamo Bay, Cuba

ARMY COL. NELSON I

CANNON,

Commaader, Camp Delta
Guantianamo Bay Naval Station

Guantinamo Bay, Cuba

Defendants.

state a9 follows:

)
)
)
)
)
)
)
)
)
)
)
}
)
Secretary, United Siates )
)
)
)
)
)
)
)
)
)
)
)
)
)}
)

No.

L. I am a the wife of Moazzam Bepg and I am 2 British citizen. [ have been marded 10

Moazzam Begg since 1995.

Usd e b smy e

Exhibit R
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2. All of the relevant background is already set out in the witness statement of Gareth Pd.:c;:,
made on my behalf, and contact with the United Kingdom, with the Govemment of Pakistan, with
the courts in Pakistan and officials in Pakistan has been conducted on my behslf by my father in law
and our solicitar, Gareth Peirce, She has provided an affidavit in these procesdings, and T do not
repeat what is contained in her affidsvit.
3. 1 have been married for nine yesrs to my hushand. We have four children, one child having
been bom following my retum to England from Pakistan in 2002,
| 4, In August of last year my husband and I moved with our children to Kabul in Afphanistan,
The reasons for our move were related to the wish of our family 1o live in a socjety that we regarded
as safe and in which we wished to bring up our children. My husband’s plan was to be involved in
the mrming of 2 school. We, in consequence, came to move 1o Kabul in August of 2001 and bought
- 2 house in Kébul, My husband was engaped in setting up a school when the events of September
11, 2001 occwred, and had an effect upon all civilians living it Afghanistan. We believed that the
sensible thing was o wait and se¢ what happened, hoping that the rumours of war would not
materialise. However, after the bombing of Kabul occutred, in which we were living, we were
forced to fee, although we were not in a position to do so irmmediately,
5. We eventually succeeded in getting out of Afghsmistan and, with the help of monies sent by
our families and friends in England, renied a house in Islamabed where we re-settled and were
living with our children in whar we befieved, then, to be safety, The premises were rented In our
name, and there was nothing clandestine about our presence.
6. During the night of 31st January 2002, when [ was asleep, people who were not known to

me arrived at our house and took Moszzam eway. Iwas extremely concerned about him for a range
2
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of reesons, but including the fact that be is someone who has suffered from ill bealth for a number
of years, in particular concerned with great difficulty in breathing. When he exerts himself in any
way, even going up the stairs, he has to .have recourse to an inhaler. T am aware that he cannot
fimcton at all without this and I asked those persons teking him to ensure that he bad it with him at
all t:mes

7. I have not seen my husband since that time. As is set out in the ststement of Gareth Peires,
proceedings were injtiated in Pakistan and all knowledge of my husband's detention was denied in
the course of those pmcw&ings by all relevant Pakistani authorities with power to amest It was my
father i law who received a call during the time in which thosge proceedings were ongoing, to say
that my husband was in American hands in detention in Afghanistan,

8. I was ;Vsntually able to retum to England myself with my children, aod enquiries on my
behalf have been made by my father in law and our solicitor of the Foreign Office at frequent
intervals. No information has besn provided that reagsires us, nor allows us even to know what is
his legal situation, sod what is his physical condition. I bave received a number of letters from my
husband through the Red Cross in which the average delay has been several months in avears of the
date appearing on each letter. I do not feel that my husband is able to say anything that reflects what
is happening to hitn. His letters are very obviously censored. He hag indicated that time is passing
very slowly, end that a week seems like a year. He says always that he prays for us and wishes us to

pray for him. Ihave bowever had no fetter since July of last year.

9, I have seen it reported that my husband was captured on a battlefield and have now learned

that he hag been desipnated an “enemy combatant™ and yet I know that he was seized from our

-~
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house in Islamabad. I kmow him to be a good and principled person who was trying, with his
fa:.rﬁly, to live a responsible and socially useful life,

10.  Ibhave askalx'i that all further passfhlc steps be taken on his behalf bring this in view of the
now extrerne alarm I feel at my husband’s never ending detention at the hands of the American
authorities who have at all times indicated publicly that Lﬁsy do not intend to be bound by what ]
wnderstood to be international minimum nomns.

11,  Mozzzam has mentinned in correspondence to me the name of our family’s solicitor, Gareth
Peirce, and it is my certain belief that he would want me to take appropriate legal action on his

behalf. Consequently, T wish to act as his “next friend”. In this capacity [ have retained and here

record my continuing request and authorisation to Gareth Peirce solicitor or her associates and .

Michae! Ramer attomey for the Cente of Constifutional Rights (CCR) in New York, and any
lawyers associated with the CCR to act on my own and my husband Moazzam’s behalf and take

whatsoever Jegal steps they consider to be in our best interests,

12.  Iknow the facts deposed to herein to be trus of my own knowledge, except where atherwise

appea:s.
TYUMDAYL a5 SO C/TORS

Sworn by the Deponeat at_ < W44 i S™ day of March, 2004

Before me:
- .-
Nidhe Gate (Tilicirre)
TYNDAL! - 00QR&
WINDBOR ~OUSE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Petitioners,

V.

GEORGE WALKER BUSH,
President of the United States,
etal,

Respondents.

Civil Action No. 02-CV-0299 (CKK)

Plaintiffs,
V.

UNITED STATES OF AMERICA,
et al,

Defendants.

Civil Action No. 02-CV-0828 (CKK) .

Petitioners,

V.

GEORGE WALKER BUSH,
President of the United States,
et al,

Respondents,

Civil Action No. 02-CV-1130 (CKK)
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Petitioners,

v,

GEORGE W. BUSH,
President of the United States,
eral, :

Respondents.

¥ e al,

Petitioners,

V.

GEORGE W. BUSH,
President of the United States,
et al,

Respondents,

Petitioners,

V.

GEQORGE W. BUSH,
President of the United States,
etal,

Respondents.

]
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Civil Action No. 04-CV-1135 (ESH)

Civil Action No. 04-CV-1136 (JDB)

Civil Action No. 04-CV-1137 (RMC),
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Petitioners,

V.

GEORGE W. BUSH,
President of the United States,
et al,

Respondents.

Petitioners,

Civil Action No. 04-CV-1142 (RJL)

v.

GEQRGE W, BUSH,
President of the United States,
et al.,

Respondents.

Civil Action No. 04-CV-1144 (RWR)

Petitioners,

V.

(GEORGE WALKER BUSH,
etal,

Respondents.
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Petitioners,

V.

Civil Action No. 04-CV-1166 (RJL)

GEORGE WALKER BUSH,
President of the United States,
etal,

Respondents.

Petitioners,

Civil Action No. 04-CV-1194 (HHK)

R T o i

)

)

GEORGE W. BUSH, )
President of the United States, )

etal, )

' )
Respondents. )

)

RESPONDENTS’ MOTION TO CONSOLIDATE
AND MEMORANDUM IN SUPPORT THEREOF

Currently pending before various judges of this Court are a number of petitions for writs
of habez;s corpus, as styled above, brought on behaif of foreign nationals detained or taken into
custody by United States authorities as enemy combatants in connection with hostilities
involving al Qaeda, the Taliban, and their supporters, and held at the United States Naval Bas;z at
Guantanamo Bay, Cuba. For the reasons explained below, these cases — as well as any after-filed

actions of the same nature — should be consalidated under FED. R. CIv. P. 42. The cases present

AN Loy FED ;’\.1,2:9.96‘}% _ 15
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common questions of law and fact, ané consolidation will promote judicial economy and
convenience for the parties. Absent such consolidations, all parties will be prejudiced, both by
the potential for inconsistent rulings on similar issues pertaining to Guantanamo Bay detainees,
as well as by the practical and logistical difficulties presented by muitiple cases, many, if not all,
of which may involve the presentation of highly classified materials, proceeding before different
judges on possibly divergent schedules,

By local rule, this motion is submitted to Judge Kollar-Kotelly, as the judge presiding
over the “earlier numbered” of the Guantanamo Bay detaince cases, Rasul v. United States, No.
02-CV-0299, Sge LCvR 40.5(d) (“Motions to consolidate cases assigned to different judges of
this court shall be heard and determined- by the-judge te whom the eartier-numbered case is- — -~~~ - = -
assigned.”™). Notification of this motion, along with a copy of the motion, is being submitted to

each of the judges in the related cases. See Notice of Filing of Motion to Consolidate in Rasul v.

| Bush, No. 02-CV-0299 (CKX) (filed July 23, 2004, in each of the related cases).

Counsel for respondents bave conferred or attempted to confer by telephone with counsel

for petitioners in the related cases regarding this motion. Counsel for petitioners in

Bush, No. 04-.CV-1135 (ESH), opposes the motion. Counsel for petitioners in

States, No. 02-CV-0828 (CKK), : . Bush, No,

1. Bush, No. 02-CV-1130 (CKK); [ 8

04-CV-1136 (JDB) 8 v. Bush, No. 04-CV-1142 (RJL); and § . Bush, No.
04-CV-1166 (RIL), believe the motion is premature, pending access to their clients, and either
oppose the motion or are not in a position to consent to the motion. As of the filing of this
motion, counsel for petitioners in the other cases have not informed counsel for respondents of

their final position regarding the motion.
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BACKGROUND

On September 11, 2001, the al Qaeda terrorist network launched a vicious, coordinated
attack on the United States, killing approximately 3,000 persons. In response, the President, as
Commander-in-Chief and with Congressional authorization for the use of force, took steps to
protect the Nation and prevent additional threéts. Among these steps, the President dispatched
the armed forces of the United States to Afghanistan to seek out and subdue the al Qaeda terrorist
network and the Taliban regime that had supported and protected that network. In the course of
that campaign ~ which remains ongoing ~ the United States and its allies have captured or taken

control of a large number of individuals, many of whom are foreign nationals. As authorized by,

inter alia,a Military. Order of November 13; 2001 issued by the President;the United States—~ - ——-——- -~

military has transferred a munber of these alien enemy combatants for detention at the United
States Naval Base at Guantanamo Bay, Cuba, an area within the sovereign territory of Cuba
leased for anindefinite term by the United States, and over which the United States exercises

exclusive control.? Approximately 600 such aliens are currently detained at Guantanamo Bay.

Pending before this Court are a number of cases brought on behalf of aliens detainees in
the control of the Department of Defense and held at Guantanamo Bay. The cases commonly
challenge the legality and conditions of the detention and confinement of the aliens on whose
behalf the cases are brought, Of the cases of which respondents are now aware, before Judge |

Kollar-Kotelly are Rasul v, Bush, No. 02-CV-0299; & ¥, United States, No. 02-CV-0828;

! See 66 Fed. Reg. 57,831 (Nov. 16, 2001).
2 See Rasul v. Bush, __U.S.___, 124 S. Ct. 2686, 2690-93 (2004).
e



Each of these cases is a petition for habeas corpus, or, in one case, a complaint essentially

constituting a habeas petition,® filed by “next friends” on behalf of alien detainees at Guantanamo

Bay. The cases include as respondents the President, the Secretary of Defense, the commander of

* The Court initially dismissed these cases on jurisdictional grounds, Rasul v. Bush, 215
F. Supp. 2d 55 (D.D.C. 2002), and subsequent appeals led to the: Supreme Court’s Rasul
decision,

- Joint Task-Force-GTMO responsible for Guantanamo Bay, and-the commander of the particular - ——- - -

* A Guantanamo Bay detainee case dismissed by Judge Bates prior to the Supreme
Court’s decision in Rasu! is ¢8R, Bush, No. 04-CV-0547. An appeal i 15 presently pending in
that case. The petltmners in that case are petitioners in either thofl e case before Judge
Leon or the@iE@kase before Judge Bates,

as recently transferred to this District from the Ninth Circuit. Unlike the
petitions in the other pending cases, the petition is not yet pasted on the Court’s ECF
system; accordingly, a copy of the operatwe habeas petition in the case is attached as Exhibit A.
The petition was initially filed by petitioners in the Ninth Circuit Court of Appeals, which
tra.nsferred the petition for disposition by the district court for the Central District of California.
: B Bush, 262 F. Supp. 2d 1064 (C.D. Cal. 2003). After the case was appealed,
decsded then vacated by the Supreme Court, the Ninth Circuit transferred the case to the District
: __F3d___,2004 WL 1534166 (July 8, 2004).

§ See Rasui v. Bush, 215 F. Supp. 24 35, 62-64 (D.D.C. 2002) (noting that claims
agserted in Bibcase are “within the exclusive province of the writ of habeas corpus™).

-4-
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camp housing the detainees in Guantanamo Bay, and/or other government officials.’ Allegations
in the petitions typically include that petitioners were apprehended in connection with hostilities
involving al Qaeda, the Taliban, and their supporters or otherwise and were taken involuntarily to
Guantanamo Bay;® that petitioners are not enemy combatants and have not been informed of
charges against them;” that petitioners have been housed in inadequate housing, without
mcan:ingfu! access to families or counsel, and without opportunity to fui_}y exercise their retigious
beliefs;*® and that petitioners have been forced to provide involuntary statements to

interrogators.” Petitioners challenge their confinement, as well as the Military Order of

53, 581.

? See Rasul First Amended Petttmn €22, 29-—36 478 A mend. Compl. 99 15, 18;
0N g : BPet, ‘ﬂ‘{] 13, 30, BeggPet ‘w 17-18

ByPet. 1111 73-74

W See Rasul First Amended Petition § 32 G55
ByPot. 99 30-31; Begg Pet, 1 48 QUSSR Pet. ¥ 49;
IR et 1 25 GEERypet. 1 73-74.

R et 1Y 34-35;
iR First Amend Pet. § 44;
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November 13, 2001, as contrary to the Constitution'? and international treaties, including the

Third and Fourth Geneva Conventions," the International Covenant on Civil and Political Rights

 and the American Declaration on the Rights and Duties of Man,' as well as customary

internétional law.’* Some of the petitions additionally assert claims under th¢ Alien Tort Statute,
28 U.S.C. § 1350, and the Administrative Procedure Act (APA), 5 U.S.C. § 702-706,'¢
Petitioners commonly seek relief in the form of release,” orders permitting access to counsel and
barring interrogations, and declarations that petitioners’ detention and the November 13, 2001

military order violate the Constitution, treaties, and laws of the United States, as well as

¥ Constitutional provisions relied upon typically include the Due Process Clause of the
Fifth Amendment, the War Powers Clause, and Article I, section 9, regarding suspension of the
Prmiege of the Writ of Habeas Corpus See Rasul First Amended Petition ﬂ 52-54, 62 64”

Amend Pet. ﬂ 48-50 72-74
Pet. 9 80-82, 20-92, 97.

W gplaintiffs previously disclaimed seeking release, but the Court determined
that piamtlffs “plamiy challenge the lawfulness of their custody.” Rasul, 215 F. Supp. 2d at 62.

-6-
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international law.'® Indeed, except with regard to averments concerning the circumstances of
petitioners’ captare, attempts by family or friends to contact a detainse, and the occasional
additional legal theory, the petitions in these cases are essentially the same. Furthermore, many
of the cases involve the same litigation counsel or coordinating counsel.’”
ARGUMENT

Federal Rule of Civil Procedure 42(a) provides that “fw]hen actions involving a common
question of law or fact are pending before the court, it may order & joint héaring or trial of any or
all the matters in issue in the actions; it may order all the actions consolidated; and it may make

such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay,™

thus, consolidation is appropriate “Ti}f two cases appear to be of like nature and relative to the
same question” and consolidation would promote judicial economy. See Midwest Community

Council, Inc. v. Chicago Park Dist., 98 FR.D. 491, 499 (C.D, 1l.. 1983); Judicial Watch, Inc. v,

First Amend. Pet §
Relief).

¥ For example, in a significant number of the cases etzt;oners are represented by
counsel from the Center for Constitutional Rights. And the@ band Begg cases were
filed by the same law firm.

® Of course, petitions for a writ of habeas corpus are civil in nature, see Hilton v.
Braunskill, 481 U.S. 770, 775-76 (1987), and, though different in respects from general civil
litigation, habeas petitions are subject to the Federal Rules of Civil Procedure to the extent not
inconsistent with statute. See FED. R. CIV. P. 81(a)(2); see also Hilton, 481 U.S. at 776 (“[wlhere

. . the need is evident for principles to guide the conduct of habeas proceedings, it is entirely
appropriate to use . . . {general civil] rules by analogy or otherwise.”) (internal quotation marks
and citation omitted). Thus, FED. R. CIv. P. 42 applies with respect to these cases.

e
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United States Dep’t of Energy, 207 F.R.D. 8, 8 (D.D.C. 2002) (Friedman, 1.). A court has
discretion to consolidate cases when it will “heip it manage its caseload with economy of time
and effort for itself, for counsel, and for litigants.” AMylan Pharmaceuticals Inc. v, Hezmey., 94 F,
Supp. 2d 36, 43 (D.D.C. 2000) (Urbina, J.) (internal quotation marks and citation omitted),
vacated on other grounds sub nom., Pharm&chemz‘e B.V. v. Barr Labs., Inc., 276 ¥.3d 627 (D.C.
Cir. 2002). Consolidation relieves the Court and parties of the burden of duplicative filings and
orders. See New York v. Microsoft Corp., 209 F. Supp. 2d 132, 147-48 (D.D.C. 2002) (Koliar-

£4é

Kotelly, J.). It does not, however, ““merge the suits into a single cause, or change the rights of

kX

the parties, or make those who are parties in one suit parties in another.”” Jd. (quoting Johnson v,
F.R.D. at 499 (consolidation can economize time and effort “without circumscribing the
opportunity for full litigation of all relevant claims”).

The pending habeas petitions by Guantanamo Bay detainees involve not just “a common

question of law or fact” as reqziired by FED. R. C1v. P. 42; they involve a number of common

questioﬁs of law and fact. Of course, the cases present common fact scenarios in that each and
every petitioner is an alien who was apprehended in some manner overseas in conner;:tion with
hostilities involving al Qaeda, the Taliban, and their supporters; is considered an enemy
combatant; and is held outside of the United States and the territorial jurisdiction of United States
courts at Guantanamo Bay, an area over which the government exercises exclusive jurisdiction
but not ultimate soveireignty. Further, each and every petitioner challenges the nature of his
confinement, allegedly without access to counsel or family and without a statement of charges

against him.

UNCLESS] F1BD %’9{‘
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Mareover, the cases present a number of common legal questions or issues, including
whether petitioners’ detention violates the Canstitution, laws, or treaties cited in the petitions;
whether the November 13, 2001 Military Order pursuant to which petitioners are detained
violates the Constitution, laws, or treaties cited in the petitions; whether the treaties and
international law principles cited by petitioners are enforceable in a habeas proceeding; potential
challenges to and the significance of the Combatant Status Review Tribunal process to be
afforded Guantanamo Bay detainees for review of their status as enemy combatants;” and the
nature and scope of judicial review of the military’s determination of a detainee’s status. In

addition, the cases will share common questions on procedural matters such as the nature and

-extent of detainees” access to counsel;-the scope and method of any-inquiry, if eppropriate; into--- -

confinement conditions; or the need, if any, for the physical presence of petitioners in court for
their case.
Because these cases share such issues in common, consolidation will promote interests of

efficiency and economy for both the Court and the parties. Judicial resources will be conserved

with one judge considering and resolving, presumably once, the various common issues; multiple
judges of the Court should not duplicate their efforts by dealing with common issues of this
nature in multiple cases, thus devoting resources of multiple chambers to the same issues,

Indeed, this Court initiatly consolidated, on motion of plaintiffs, the Rasul and 47 Odah cases for

the limited purpose of considering the Court's jurisdiction, an issue subsequently addressed by

' The Department of Defense recently created a such a process for alien detainees at

-Guantanamo Bay. See Department of Defense website at:

http'.//www.defenselink.miUreleases/2004/nr20940707-0992.5&111
9.



the Supreme Court. See Order of July 30, 2002 (in Rasul and$ 88 Asnoted above, a
number of common issues still must be resolved in these and the other cases, and consolidation is
accordingly warranted.”

Consolidation will also promote efficiency and economy to the extent the cases require
the Court to have access to classified information. The fewer the number of Court chambers
needing such access, the more quickly and efficiently appropriate security arrangements can be
made for acc-ess to and storage of such information by or for the Court.

Furthermore, cclnsolidation would serve to avoid the very real risk of inconsistent
adjudications in these cases, See International Paving Systems v, Van-Tulco, Inc., 806 F. Supp.

e U,ZZ.(ED.N.Y. 1992) (a.primary.purpose-of consolidation is to-avoid-incensistent resulfs in- ~ -
separate actions). This factor takes on special significance given the serious Constitutional
issues involving the President’s war powers raised in these cases, as well as the possibility that

tﬁese cases may ultimately require the prﬁsentaﬁon of highly classified materials. Even with

respect to other common procedural or merits-related issues, inconsistent adjudications on such

issues could result in the administration of conflicting rulings with respect to the Guantanamo
Bay detainees, such that the detainees would be subject to inconsistent treatment that might be
occasioned by such rulings. Consolidation would avoid such difficulties, In addition,

consolidation similarly would avoid the potential for multiple interlocutory appeals that might

2 Also, to the extent that only certain cases involve certain claims, e.g., claims under the
Alien Tort Statute, 28 U.S,C. § 1350, issues pertaining to those claims, such as whether such
claims can be properly asserted in the cases, can be jointly resolved in the cases to which they
pertain, as needed. The existence of such claims in some cases should not be a barrier to
conselidation given the economies and conservation of judicial resources that consolidation
would promote with respect to the common questions in those and the other cases.

-10-
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arise from multiple rulings on the same issues from different judges, to the extent such appeals
might be appropriate.

Consolidation also would not prejudice the parties.” With respect to respondents,
consalidation would help alleviate the logistical burdens respondents face in responding to
multiple habeas petitions before different judges on potentially divergent schedules. Efficiencies
gained by consolidation would promote the speediest and most efficient resolution of these cases
gverall, a.nd, thus, would be in the interest of all concerned, including petitioners, Further,
should the cases reach & stage that might call for consideration of the circumstances of individual

detainees or their separate claims, the Court can consider an appropriate response, including

.. potential de-consolidation, at that-time.- See-New Yorkv-Microsofty209 F: Suppr 2d at-147«48;~- - - -

FED.R. CIv. P. 42(b).
Finally, the cases that are the subject of this motion are those of which respondents’
counsel are now aware. Respondents request that the Court exercise its power to consolidate,

sua sponte, any subsequently filed petitions with the pending cases. See Mylan, 94 F. Supp, 2d at

43 (noting the court’s power to consolidate sua sponte); Midwest Comr}mnity Council, 98 FR.D.
at 499-500 (same). For the reasons explained above, consolidation of future-filed similar
petitions by Guantanamo Bay detainees is warranted. '

CONCLUSION

For the reasens set forth above, the Court should grant respondents’ motion and

- consolidate these cases and similar cases filed in the future,

B While prejudice to a party is a factor to be taken into account in considering
consolidation, see Judicial Warch, 207 F, Supp. 2d at 8, a court can order consolidation over the
objection of one, or even all, parties. See Midwest Community Council, 98 F.R.D. at 499-500.

-11-
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Dated: July 23, 2004

Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

KENNETH L. WAINSTEIN
United States Attorney

THOMASR. LEE
Deputy Assistant Attorney General

‘DAVID B. SALMONS

Assistant to the Solicitor General

ROBERT D. OKUN

D.C. Bar No. 457-078

Chief, Special Proceedings Section
555 Fourth Street, N.W.

Washington, D.C. 20530
(202} 514-7280

/s/ Terrv M. Henry
JOSEPH H. HUNT (D.C. Bar No. 431134)
VINCENT M. GARVEY (D.C. Bar No. 127191)
TERRY M. HENRY
Attorneys

o ROBML0-435 —— o = =+ wom e e

-——thnited-States Department of Tustice

Civil Division, Federal Programs Branch
20 Maszachusetts Ave,, NJW. Room 7144
Washington, DC 20530

Tel.: (202) 514-4107

Fax: (202) 616-8470

Attorneys for Respondents
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Bzrnherg Peirce R Partners

Selicitors

14 Inverness Steet

London NW1 7HY

“Telephone: 020 7011 0166

DR 57059 Caumnden Town

Fax: 020 7911 0170

1’ ion Depr Fax: 020 7692 0173
Iname}@bunbcrgpezrc:.cn uk

Moazzam Begg
Guantanamo Bay
Cuha

* 14 August 2004

Dear Moazzam

| am writing to introduce you to Gita Gutlerrez {of the law firm Glbbons, Del Deo, Dolan,
Griffingar, & Verchione) who hias oblained clearanca to visi you. The conditlons under
which she is aliowed to visit you are far from ideal, Any documents that she takes to the
visit, including this letter, ars subject to sorutiny by the authorities at Guantanarmo Bay.
This process is of course objectionable, and Gita is complying with it because, using--
the best judgemant we can, it is of urgent impartance that you see an outside and
independent persan who has your interests at heart, when you have been allowed no
such contact for the past two and 2 half vears.

| write this letter to reassure you that Gita is part of a legal team in the United States,
wheo Js acting with the biessing and on the instructions of your family and of me on
behalf of your family. | set out something of the history of instruction of lawyers and
actians on your hehalf of which yvou may be completely unawarea.

immediately after you wera unlawiully seized in Pakistan, your family initiated legal
action on your behalf in Pekistan. The judges in Pakistan, an an application for Aabeas
cotpus (meaning that you should be immediately released from unlawful custody and
produced to the cowrt) ordered that you be so produced. Each relevant Ministry in
Pakistan subrmifted an affidavit thaf it was not respensible for halding you, and was
unawars of your whereabouts, Therealter your father was informed that you were in
Bagram Airbase in Afghanistan. For the next year, acting on your family’s Instructions,
and jaintly with them, | praessed the Forelgn Office {o agsist in your releass from
unlawful detention. The Forelgn Office stated to your father and to me in writing and in
persan that they had had no consular or walfare access 10 you and could provide us
with no information whatsoever, They stated that the US would provide them with nig
Information. We asked for the active assistance of the British Governiment in
challenging the tegality of your detention in Afghanistan,

Pariners

Praviice Moroger Seiittiors Imigration Corewerkery Icg...t!wvm

FrwpthmiiR
Migal Ladkin Office Manager Alzataie Lyon Sarah Wesdhruse Penpy {entles

The firm i regulared by the Law Society in the conduce of invesimens husinery

Garzth Peince Righand Brouwn Rachat? Diespicht Marein Willls St It Cangatin
Dardct Guedalls Ruarrier Wisirich Liz Farrail g§ %

Sugmm Lpien Henry Mitler Faossein Zahir
Trine Nembhard
Spectulist Haly Pomt

Exhibit [pofgg
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We then leatmed that you fad been maved o Guantanamo Bay, and since that time we
have ingtructed lawyers in Amerlca to bring all possible progaedings on yvour behalf that
seuld challenge the legaliy of your datention, including a petition ta the Inter-American
Commiitee for Human Rights which made strong recommendations in respect of the
detention without trial of detainees it Guantanamo.

I nsteuctsd the Centre for Constitutional Rights in New York on your behaif to
commence & challenge in the US courts, (They had already Inltiated habeas corpus
praceedings n the courts in America in early 2002 on behalf of two cther British
residents, Shaflg Rasul and CERpkEss irom Tipion in the West kidiands, who had been
detained in Guantanamao Bay since garly 2002.) Thelr case finaily raached the
Supreme Court in April of this year, and judgement was given on 28" Juns 2004,
finding that the United States Government had been wrong to argue as It had in the
lower courts, that Guantanamo Bay was not subiect to the supervisary jurisdiction of
the US courts. (I instrusted the lawyers at the Centre for Constitutional Rights 1o oin
your own case in that action, but it was cansideraed by them that as that case was
considerably advanced at that stage, arnd due to be heard by the Supreme Court, it was
preferable for findings to be made in relation o the applicants already bafore the
Supreme Court so that further delay not be brought abowt, antt becauwse any findings in
refation o any detaines would have 2 parallel effect upot athers.)

if i3 thus that you have now cormne to meet Gita. She s an attorney in New York, and
following the Supreme Court case, her firm agreed to act with the Centrs for
Canstitutional Rights to achieve a resolution of your position. it is important for vou to
know that the Prire Minister, Tony Blair, has already stated publicly in this country that
you wilt bs returned here. The Atlormey General, Lord Goldsrnith, has also stated :
publicly that the proposed military {rbungels do not sonstitute a fair procedurs that the
United Kingdom can acknowledge as adequate. Gita will undoubtedly discuss with you
further our own viaw In ralation to the tribunals and the process under which you are
held. That view is strongly held; that if is 2 process that does not comply in any way
with any minimum ntemational norms of basic human rights and dus process.

We hope that by now, the beginning of the end of your ardeal has been achizved. ithas
besn a great privilege for the past iwo and a half years, although one that has baen
extrematy distressing and frustrating, to have warked with your family who have been
tirgless in campaighing for your release. Thanks o thelr efforts, there is hardly a person
~In this country who does not know the name of Moazzam Begg. and the injustice that

Guanianamo Bay rapresenis.

| apologise for the bravity of this letter, and its inadequacy in discussion of the further
iegal actions that are contempiated. | would {ike to make you aware howaver, that it
having been stated by President Bush that the British detainees could be transferred
any tima that the British govemment agreed 1o take themn, and the British govemment
having stated that It would take them, that in the absenca of this happening promptly,
we proposs 10 seek a judiclal review in the courts in this country, of the continuing
failure of such a transfer if it has not takan place shortly. Mr Blair has stated i is
pedectly appropriate to make sure there are "structures' in place in this country in arder
to satisfy the United States that there would be no risk if you were transferred, It s
extramety difficult fo know what these ‘structures' might be but this is a matier that will

2919

FE3




Wﬂg@aﬂ-@wmmﬁ? 39081 9736395243
, :
i

have to be pressed hers Ih the courts if there is continuing failure fo achisve your
transfer and/or to achieve your release from unlawiful custody, Our view, strongly held,
Is that In no cirgumstanceas is the unjust and unlawful ‘process’ ongoing in Guantanamo
an appropriate ong to engage in, That view, as | have indicated, is accepted by the i
senior legal advisor ta the British Government, the Attomey Geaneral.

p————

Lastly, | wish to emphasise that the whole pragess under which you were unfawiully
kidnapped in Pakistan, as the Pakistan courts effectively acknowledged, {.e. subject to
no lawful process of arrest, detantion, departation or extradition, contaminates in law
the whate prosess that has followed thereafter, even had that process been, as il so
clearly has not, a process that acoorded with international minimum obligations. We
have absolutaly no doubt, having intsrvlewed in detall soms of those whao have
retumed to the United Kingdom from Guantanamo Bay, and who were in US detention
in Afghanistan, that you had been subjected (© an unimaginable ordeal. Nothing in that
pmeass could possibly stand the scrutiny of a proper gnd indepaadent court, v the
absence of that, nothing lesser should be substituted nor agreed with.

| shall continue to act on your behalf and on hehalf of your family, in every way that is

passible until you are safely back here and with your family once again, Thase actians
are taken in cooperation with colleagues in the Uniled States and it is thus | inkroduce

Gita to you and fo confirm that it Is with the knowledge and blessing of your family here,
I enclose a copy of a letter from Sally and a letter from your father confirming that :
nstruction which has in fact been ongoing for the past year and a balf. Those letiers |
are included with this in arder that you be reassured that Gita is inlroduced i you
thraugh onrseives Lastly, | enclose a copy of g ielter sent by the Foreign Office 10 your §

father on the 117 August.

) We hope that your daye in Guantanamo Bay are numbered, and are fast drawing fo an

¢ and. We have considerad it important that Gita, the first lawyer of the team {o oblain
clearance, comes to see you at the eadlest opportunity. (A further application 1o sea
you by ancther lawyer, who is accradited as a lawyer in the US bud is British by birth,
Clive Stafford Smith, is also at the present time, under consldaration. He toe works with
the Centre for Constitutional Rights and with us. Like Gita, he has met your father.)
Whilst there may be restrictions upon what Gita is able 1o say as a rasult of the wholly
wrong, in our view, conditions under which she is abliged to ses you, we hope
nevertheless that you will find the meeting of bensfit. | look forward o seeing you at the

earliest posaible opportunity.
With hest wishas.

Yours sincerely,

Gareth Peirce
Bimberg Peirce & Partners
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IN THE UNITED STATES DISTRICT COURT
. FOR THE DISTRICT OF COLUMBIA

MOAZZAM BEGG,
Detainee, Camp Delta,
Guantinamo Bay Naval Station
Guantianamo Bay, Cuba;

as Next Friend of MOAZZAM

United Kingdom;

* Detainee, Camp Delta,
Guantinamo Bay Naval Station
Guantinamo Bay, Cuba; and

Unijted Kingdom;

Petitioners,

vl

GEORGE W. BUSH,
President of the United States
The White House
1600 Pennsylvania Ave., NNW,
Washingtom, D.C. 20500;

DONALD RUMSFELD,
Secretary, United Stafes
Department of Defense
1000 Defense Pentagon
Washington, D.C. 20301-1000;

ARMY BRIG. GEN. JAY HOOD,
Commander, Joint Task Force - GITMO
Guantinamo Bay Naval Station
Guantinamo Bay, Cuba; and

ARMY COL. NELSON J. CANNON,

\..zwvvvvwvwvwvwkuwwvwvwkuwwwwvvvwvwvuuww».—wuv

CASE NUMBER 1:04Ccvo1137

JUDGE: John D, Bates

DBECK TYPE: Habeas Corpus/2255
DATE STAMP. 07/02/2004

PETITION FOR WRIT
OF HABEAS CORPUS

No.
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Commander, Camp Delta, )
Guantinamo Bay Naval Station )
Guantanamo Bay, Cuba )

)

Respondents, )}
All sued in their official capacities. )

PETITION FOR WRIT OF HABEAS CORPUS

seek a Writ of Habeas Corpus. They act on

1. Petitioner Moazzam Begg an o
their own behalf and through their Next Friends, Ms he wife of Moazzam Begg,

-detained Petitioner™) is also a citizen of the United Kingdom.

ides in the United Kingdom. Petitioner §'s being held

virtually incommunicado in Respondents’ unlawful custody.

4, Pursuant to either the President’s. authority as Commander in Chief and under the laws and
usages of war or the November 13, 2001 Military Order, see § 3840 infra. Reépondents
George W. Bush, Preéidcnt of the United States, Donald H. Rumsfeld, U.S. Secretary of
Defense, Army Brigadier General Jay Hood, Commander of Joint Task Force-GTMO, and
Army Colonel Nelson J. Cannon, Commander, Camp Delts, Guantinamo Bay Naval Station,
Cuba are either ultimately responsible for or have been charged with the responsibility of

7 maintaining the custody and control of the detained Petitioner at Guantdnamo.
JURISDICTION

5. Petitioners brng this action under 28 U.S.C. §§224i and 2242, and invoke this Court’s
jurisdiction under 28 U.S.C. §§1331, 1651, 2201, and 2202; 5 U.S.C. §702; the Fifth, Sixth,
and. Eighth Amendments to the United States Constitution; the International Covenant on Civil
and Political Rights; the American Declaration on the Rights and Duties of Man; and
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customary international law. Because they seek declaratory relief, Petitioners also rely on
Federal Rule of Civil Procedure 57.
6. This Court is empowered under 28 U.8.C. §2241 to grant the Writ of Habeas Corpus, and to
b o SRRl = Next Friends under 28

enfertain the Petition filed by§ B and S
U.S.C. §2242. This Court is further empowered to deciare the nghts and other legal relations
of the parties herein by 28 U.S.C. §2201, and to effectuate and enforce declaratory relief by all

necessary and proper means by 28 U.S.C. §2202, as this case involves an actual confroversy

within the Court’s jurisdiction.
1
PARTIES
7. Petitioner Moazzam Begg is a citizen of the United Kingdom who is presently incarcerated and

held in Respondents’ unlawful custedy in Camp Delta, Guantanamo. See Exhibit A (Affidavit

s Moazzam’s wife. She is a British citizen. Because her husb:_md cannot

secure access either to legal counsel! or to the courts of the United States,}

Next Friend. Seze Exhibit A.

0. On her own and throngh counsel, Gareth Peirce, E; as repeatedly tried to contact her

husband, to learn more about his condition and status, and to gain access to him. The British

Authorities have either rebuffed or ignored the requests of} .\ her counsel. See id;

Eis a citizen of the United Kingdom who is presently incarcerated

10. Petitioner
and held in Respondents’ unlawful custody in Camp Delta, Guantinamo. See Exhibit C
(Affidavit of Louise Christian).

11. Petitioner § Feroz's mother. She resides in the United Kingdom.

Because her son cannot secure access either to legal counsel or to the court of the United States,

8015 a5 his Next Friend. See Exhibit C.
: as repeatedly tried to

12. On her own and through counsel, Louise Christian

contact her son, to learn more about his condition and status, and to gamn access to him. The

United States authorities have either rebuffed or ignored the requests of- and her

counsel, Seeid.
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13. Respondent George W. Bush is the President of the United States and Commander in Chief of
the United States Military. It is pursuant to the November 13, 2001 Military Order
promulgated by him or alternatively, under his authority as Commander in Chief and under the
laws and usages of war, that Mr. Begg is heing detained. Accordingly, Respondent Bush is
ultimately responsible for Petitioner’s unlawful detention.

14. Respondent Rumsfeld is the Secretary of the United States Depaﬁment of Defense. Pursvant to
either the November 13, 2001 Military Order or the President’s authority as Commander in
Chief and under the laws and usages of war, Respondent Rumsfeld has been charged with
maintaining the custody and control of the detained Petitioner.

15. Respondent Hood is the Commander of Joint Task Force-GTMO, the task force running the
deténtion operation at Guantdnamo. He has supervisory resmnsibﬂity for the detained

Petitioner.
16. Respondent Cannon is the Commander of Camp Delta, the U.S. facility where the detained

Petitioner is presently held. He is the immediate custodian respomsible for Petitioner’s

detention.

514 -
STATEMENT OF FACTS
17. The detained Petitioners are not, nor have they ever been, enemy aliens, lawful or unlawfil
belligerents, or combatants of any kind.

18. The detained Petitioners are not, nor has they ever been, “enemy combatants™ who are “part of

or supporting forces hostile to the United States or coalition partners in Afghanistan and who

were engaged in an armed conflict against the United States there.” See Hamdi v, Rumsfzld,

542 U.S. __, slip op. at 8-9 (June 28, 2004).

19. Petitioners seck to enforce their right fo a judicial determination of whether there is a factual

basis for Respondent’s determination that they are “enemy combatants.”

& and their children moved to

20. In August of 2001, Petitioner Moazzam Begg, his wife
live in Kabul, Afghanistan with their life savings in order to establish a school. Once they
arrived, they purchase a home and Mr. Begg began setting up the school. See Exhibit A. After

4
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2L

22.

23.

24,

25.

the events of September 11, 2001, Moazzam Begg and his family remained in Kabul because
they lacked the means to leave immediately and hoped that the threats of military repercussions
would not materialize. After the bombing of Kabul, Mr. Begg and his family sought financial
assistance from family and friends to flee to Pakistan. See id.

By November 2001, Moazzam Begg and his family had re-established themselves in
Islamabad, Pakistan and leased a new home. See Exhibit B.

During the night of January 31, 2002, Pakistanipfﬁcials seized Moazzam Begg from his home
in Islamabad, Pakistan. See Exhibit B. He was able to make one call to his father stating that
he was seized by Pakistan officials and that United States officials were also present. See id.
Both Moazzam Begg’s family and his British counsel have repeatedly attempted since that time
to intervene on his behalf and to acquire information about his defention. See id.

Shortly after his seizure, Pakistani lawyers filed a habeas petition on behalf of Moazzam Begg
in Pakistani court. AOn March 1, 2002, the court ordered the Palistan Interior Minister to
produce Moazzam Begg before the court-on March 7, 2002, but the Interior Minister refused to
do so, On March 8, 2002, Moazzam Begg’s lawyer, Mr. Abdur Rahman Saddigui, submitted
that the Pakistani Security Services (“ISI") and the United States Central Intelligence Agency
(“CIA™) had seized Moazzam Begg and that the ISI had interrogated him. Upon threat of
sanctions, the court again ordered the Interior Minister to produce Moazzam Begg on March
14, 2002. Again, the Interior Minister did not do so. See Exhibit B,

On March 4, 2002, Moazzam Begg's father learned from an International Red Cross worker
that Pakistani authorities had transferred custody of Moazzam Begg to United States
authorities. According to the Red Cross worker, United States forces had taken Mr. Begg to
Kandahar approximately 1(5 to 14 days earlier. See Exhibit B.

For some time, the United States held Moa:_e:zam Begg in detention at a United States military
airbase in Baghram, Afeghanistan. See Exhibit, Mr. Begg's family received a few messages
from him through the International Red Cross. See Exhibit A. In one letter to his wife dated
November 20, 2002, Moazzam Begg stated ﬁat he wished his family to consult the lawyer,

Gareth Peirce, on his behalf, In aletter to his father written December 15, 2002, he also stated
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that “I have not seen the sun, sky, moon etc. for nearly a year” and that “l am in this state of
depression and I am beginning to lose-the fight against depression and hopelessness.” See
Exhibit B. |

26. Thereafter, at some point in 2003, Mr. Begg’s family was informed that United States officials
had transferred him to Guantanamo Bay on February 6, 2003, See Exhibit B. Mr. Begg has
been held in U.S. custody at Guanténamo since that time,

27.In Fuly 2003, Respondent Bush announced that he had designated Mr. Begg an “enemy
combatant” subject to the Executive Military Order of November 13, 2001. Mr. Begg has yet
to be charged, provided access to counsel, or granted any other legal process. Mr. Begg’s UK.

counsel has been informed that Mr. Begg has been held in solitary confinement since his

designation in July 2003. See Exhibit B.
28, Both Moazzam Begg’s family and atiorneys are concerned about his deteriorating physical and

mental health. See Exhibits A -B.

29, At the time of his detention, Mr. Begg was not a member of either the Taliban government’s
armed forces or ﬁ:e Al Qaeda armed forces. He did not cause or attempt to cause any harm to
American personnel or property prior o his capture. Mr. Begg was not in Afghanistan at the
time of his detention, but was taken into custody in Pakistan, turned over to the custody of the

U.S. Military there, then transferred to Afghanistan, and ultimately transported to Guantanamo.
fis being held in Guimténamo,

30. The British Foreign Office has confirmed that |
subject to interrogation, and denied Consular access. See Exhibit C, The United States has not
disclosed the circumstances of his seizure but Petitionerfi e

United States Military Forces in Kandahar, Afghanistan sometime on or before Januvary 11,

2002.
31.1In July 2003, Respondent Bush announced that he had designated Mr.

combatant” subject to the Executive Military Order of November 13, 2001, Mr. S8
to be charged, provided access to counsel, or granted any other legal process.

f¥as not 2 member of cither the Taliban government’s

32. At the time of his detention, Mr

armed forees or the Al Qacda armed forces. He did not cause or attempt to cause any harm to
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33.

American personnel or property prior to his capture.

The Joint Resolution
in the wake of the September 11, 2001 aftacks, the United States, at the direction of
Respondent Bush, began a massive military campaign against the Taliban government, then in
power in Afghanistan. On September 18, 2001, a Joint Resolution of Congress authorized the
President to use force against the “nations, organizations, or persons” that “planned, authorized,
committed, or aided the terrorist attacks on September ’1 1, 2001, or [that] harbored such
organizations or persons.” Joint Resolution 23, Authorization for Use of Military Force, Public

Law 107-40, 115 Stat. 224 (Jan. 18, 2001).

34. The detained Petitioners are not, and have never been, a mémber of Al Qaeda or any other

terrorist group. Prior to their detention, they did not commit any violent act against any
American person or espouse any violent act against any American person or property. Nor
were they involved in the ensuing armed conflict. They had no involvement, direct or indirect,
in either the terrorist attacks on the Unitedetates on September 11, 2001, or any act of
international terrorism attributed by the United States to Al Qaeda or any other terrorist group.
They are not properly subj.ect to the detention order issued by the President. As they did not
participate in the armed conflict at any point in time, they also are not properly subject to the

Executive’s authority as Commander in Chief or under the laws and usages of war.

35. The detained Petitioners have had no military or terrorist training. They at no time voluntarily

joined any terrorist force.

36. The detained Petitioner Begg was not initially taken into custody by American forces. It is

as gseized. Both, however, were taken into custody against their

unclear how Petition

will and handed over to the Americans. They did not engage in combat against American

forces.

37. The detained Petitioners promptly identified themselves by their correct name and nationality

to the United States. They requested that the United States provide them with aceess to their
famnilies and to legal counsel. The detained Petitioners were kept blindfolded against their will

for lengthy periods while being taken involuntarily to Guantdnamao.
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38. On November 13, 2001, Respondent Bush issued a Military Order authorizing indefinite

The Detention Order

detention without due process of law. The Order authorizes Respondent Rumsfeld to detain

anyone Respondent Bush has “reason to believe™

i is or was a member of the organization known as al Qaida;

il has engaged in, aided or abetted, or conspired to commit, acts of
international terrorism,. or acts in preparation therefor, that have
caused, threaten to cause, or have as their aim to cause, injury to
or adverse effects on the United States, ifs citizens, national

security, foreign policy, or economy; or -

fii. has knowingly harbored one or more individuals described in
subparagraphs (i) and (ii).

See Military Order of November 13, 2001, President Bush must meke this determination in
writing. The Order was neither authorized nor directed by Congress, and is beyond the scope

of the Joint Resolution of September 18, 2001.

39.

40.

The Military Order vests the President with complete discretion to identify the individuals that
fall within its scope. It establishes no standards goveming the use of his discretion. Once a
person has been detained, the Order contains no provision for the pe}:soa to be notified of the
charges he may face Instead, the Order authorizes detainees to be held without charges. It
contains no provision for detainees to be notified of their rights under domestic and
international law; and provides neither the right to counsel nor the right to consular access. It
provides no right to appear before a neutral tribunal to review the legality of a detainee’s
continued detention and no provision for appeal fo an Article III or any oﬂler.court. In fact, the
Order expressly bars any form of judicial review. The Order authorizes indefinite and
unreviewable detention, based on nothing more than the President’s written determination that
an individual is subject to its terms.

The Military Order authorizes the use of milifary commissions to {ry noncitizens accused of

terrorism. and other war crimes. It establishes no guarantee that charges will be promptly
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brought, that these charges will be made know to the accused and his counsel, or that a speedy
trial providing adequate legal process will be afforded to determine guilt on such charges or
their legal validity vnder domestic or international law. It permits prolonged pre-commission

detention in solitary confinement, risking such long-term psychological injury as that suffered

41. The detained Petitioners are not properly subject to the Military Order.

42. However, the Military Order was promulgated in the United States and in this judicial district,
the decision to detain and designate Petitioners were made by Respondents in the United States
and in this judicial district, the decision to detain Petitioners at Guantdnamo was made in the
United States and in this judicial disirict, and the decision fo continue detaining the Petitioners

was, and is, being made by Respondents in the United States and in this judicial district.

43. In the related case of Rasul v. Bush, 215 F. Supp. 2d 55 (D.D.C. 2002), Respogdénts contended

that the petitioners in that case were being detained not pursuant to the President’s Military
Order but rather under the President’s authority as Commander in Chief and under the laws and
usages of war, However, Petitioners in this matter were not arrested or detained by the United
States in the course of the ammed conflict.

44, Moreover, Petitioner Begg was detained by Pakistani not United States authorities and was
arrested by them not in Afghanistan, but while in his home in Pakistan, nowhere near a
battlefield. Accordingly, Petitioner is not properly defained under the President’s authority as
Commander in Chief or under the laws and usages of war.

Guantinamo Bay Naval Station

45. On or about January 11, 2002, the United Stateg military began transporting prisoners captured
in Afghanistan to Camp X-Ray, at the United States Naval Base, in Guantdnamo Bay, Cuba. In
April 2002, all prisoners were transferred to a more permanent prison facility in Guantinamo,
Camp Delta. Offenses committed by both civilians and foreign nationals living on
Guanténamo are brought before federal courts on the mainland, where respondents enjoy the
full panoply of Constitutional rights.” Detainees incarcerated at Guantanamo are entitled to test

the legality of their detention in the federal courts. Rasul v. Bush, 542 U.S. ___, (June 28,

9
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46,

47.

48.

2004).

In or about February 6, 2003, the United States military transferred the detained Petitioner
Begg to Guantanamo, where he has been held ever since, in the custody of Respondents Bush,
Rumsfeld, Hood, and Cannon. In or about January 2002, the United States military transferred

to Guantdnamo, where he has been held ever since, in the

the defained Petitioner
custody of Respondents Bush, Rumsfeld, Hood, and Cannon.
The Conditions of Detention at Guantanamo

Since gaining control of the detained Petitioners, the United States military has held them
virtually incommunicado. On information and beliefs, they have been, or will be, interrogated
repeatedly by agents of the United States Departments of Defense and Justice, though they
have not been charged with an, offense, nor notified of any pending or conteﬁlplated charges.
They have made no appearance before either a military or ¢civilian tribunal of any sort, and have
not been provided counsel or the means to contact counsel. They have not been informed of
their rights under the United States Constitution, the regulations of the United States Military,
the Geneva Convention, the International Covenant on Civil and Political Rights, the American
Declaration on the Rights and Duties of Man, or customary international law. Indeed,
Respondents have taken the position that Petitioners should not be told of these rights. Asa
result, the detained Pefitioners are completely unable either to protect or to vﬁdicate their
rights under domestic and internationat law.,

On information and belief, the detained Petitioners have been forced to provide involuntary
statements to Respondents’ agents at Guantdnamo. The detained Petitioners have been held
under conditions that violate their international and counstitutional rights to dignity and freedom
from cruel, unusual and degrading freatment or punishment. They have been housed throughout
their detention in accommodations that fail to satisfy either domestic or internationally accepted
standards for any person subject to detention. For example, upon information and belief, they
were Initially forced to use a bucket for a toilet, and were not provided \&iih basic hygienic
facilities. They have been refused meaningfui access to their families. They have not been

provided with the opportupity fully to exercise their religious beliefs and they have been

10
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49,

51.
52,

humiliated in the exercise of their religion. They have been exposed to the indignity and
humiliation of the cameras of the national and international press, brought to Guantdnamo with
the express consent and control of Respondents.

In published statements, Respondents Bush, Rumsfeld, and ofﬁc;ers Lehnert and Carrico who
preceded Hood and Cannon in their respective positions, have indicated that the United States
may hold the detained Petitioners under these conditions indefinitely. See, e.g., Roland
Watson, THE TIMES (LONDON), Jan. 18, 2002 (“Donald Rumsfeld, the U.S. Defence Secretary,
suggested last night that al-Qaeda prisoners could be held indefinitely at the base. He said that
the detention of some would be open-ended as the United States iried to build a case against

them.”).!

. Indeed, according to the Deparfment of Defense, detainees who are adjudged innocent of all

charges by a military commission may nevertheless be kept in detention at Guantanamo
indefinitely. See Department of Defense Press Background Briefing of July 3, 2003, available
at http://www.defenselink.mil/transeripts/2003/t:20030703-0323.html (last visited on aly 1,
2004). '

W
CAUSES OF ACTION

FIRST CLAIM FOR RELIEF
(UNLAWFUL DETENTION)

Petitioners incorporate paragraphs 1 - 50 by reference.

The detained Petitioners are not, nor have they ever been, enemy aliens, lawful or unlawfu]
belligerents, or combatants of any kind, Petitioners are not, nor.have they ever been, “enemy
combatants” who were “part of or supporting forces hostile to the United States or caalition
partners in Afghanistan and who were engaged in an armed conflict against the United States
there.” See Hamdi v. Rumsfeld, 542 U.S. __, slip op. at 8-9 (June 28, 2004). The Petitioners

V See also TIME MAG., Welcome to Camp X-Ray, Feb. 3, 2002:

More curious still is the matter of the prisoners' ultimate fate. Rumsfeld has laid out four
options: a military frial, a tdal in U.S. criminal courts, return to their home countries for
prasecution, or contirmed detention “while additional intelligence is gathered.” The last seems
a distinct possibility; the Pentagon plans to build 2,000 cells at Camp X-Ray.

11
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53,
54,

55.
. By the actions described above, Respondents, acting under color of law, have violated and

have committed no violation of domestic, foreign, or internatiopal law, There is no basis

whatsoever in law for Petitioners’ detention.

SECOND CLAIM FOR RELIEF

(DUE PROCESS - FIFTH AMENDMENT TO THE UNITED STATES CONSTHUTiOﬁ)

Petitioners incorporate paragraphs 1 - 52 by reference.

By the actions described above, Respondents, acting under color of law, have violated and
continue to violate the Fifth Amendment to the United States Constitution. Respondent Bush
has ordered the prolonged, indefinite, and arbitrary detention of individuals, without Due
Process of Law. Respondents Rumsfeld, Hood, and Cannon are likewise acting in violation of
the Fifth Amendment, since they act at the President’s direction. On its face, the Executive
Order violates the Fifth Amendment.

THIRD CLAIM FOR RELIEF

(DUE PROCESS — FIFTH AMENDMENT
TO THE UNITED STATES CONSTITUTION)

Petitioners incorporate paragraphs 1 - 54 by reference.

continze to violate the right of the detained Petitioners to be free from arbitrary, prolonged, and
indefinite detention, in violation of the Due Process Clause of the Fifth Amendment to the
United States Constitution. The Execntive Order, as applied to Petitioners, violates the Fifth

* Amendment.

FOURTH CLAIM FOR RELIEF
(DUE PROCESS — INTERNATIONAL TLAW)

57. Petitioners incorporate paragraphs 1 ~ 56 by reference.

58.

By the actions described above, Respondents, acting under color of law, have violated and
continue to violate customary international law, Arits. 9 and 14 of the International Covenant on
Civil and Political Rights, and Arts. XXVII, XXV, and XXVT of the American Declaration on
the Rights and Duties of Man. Respondent Bush has ordered the prolonged, indefinite, and

arbitrary detention of Petitioners, without legal process, in violation of binding obligations of

12
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the United States under international law. Respondents Rumsfeld, Hood, and Cangon are
likewise acting in violation of international law, since they act at the President’s direction. On
its face, the Executive Order violates international law.

FIFTH CLA™M FOR RELIEF
(DUE PROCESS -- INTERNATIONAL LAW)

59. Petitioners incorporate paragraphs 1 - 58 by reference.

60. By the actions described above, Respondents, acting nnd;':r color of law, have violated and
continue to violate the right of the detained Petitioners to be free from arbitrary, prolonged, and
indefinite detention, in violation of customary international law, Arts. 9 and 14 of the
Internationa; Covenant on Civil and Political Rights, and Arts. X3(VIII, XXV, and XX VI of the
American Declaration on the Rights and Duties of Man. The Executive Orcier, as applied to the

detained Petitioners, violates these and other binding oblipations of the United States under

International Law.

SIXTH CLAIM FOR RELIEF
(DUE PROCESS -~ FAILURE TO COMPLY
WITH U.S. MILITARY REGULATIONS AND
INTERNATIONAL HUMANITARIAN LAW)

61. Petitioners incorporate paragraphs 1 - 60 by reference.
62. By the actions described above, Respondents, acting under color of law, have violated and

continue to violate the rights accorded to persons seized by the United States Military in times
of armed conflict, ‘as established by, inter alia, the regulations of the United States Military,
Articles 4 and 5 of Geneva Convention If1, Geneva Convention IV, and customary international
law.

SEVENTH CELAIM FOR RELIEF
{WAR POWERS CLAUSE)

63. Petitioners incorporate paragraphs 1 - 62 by reference.
64. By the actions described above, Respondents, acting under color of law, have exceeded
the constitutional authority of the Executive and have violated and continue to violate the War

Powers Clause by ordering the prolonged and indefinite detention of the detained Petitioners

13
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without Congressional authorization.

EIGHTH CLAIM FOR RELIEF
(STUSPENSION OF THE WRIT)

65. Petitioners incorporate paragraphsll ~ 64 by reference.

66. To the extent the Executive Order of November 13, 2001, disallows any challenge to the
legality of the Petitioners’ detention by way of habeas corpus, the Order and its enforcement
constitute an unlawful Suspension of the Writ, in violation of Article I of the United States
Constitution. The actions of the Respondelnts in claiming the legal right ;to detain petitioners
without judicial authorization or review constitute a suspension of the writ of habeas corpus in

violation of Article I of the United States Constitution.

NINTH CLAIM FOR RELIEF

(ARBITRARY AND UNLAWFUL DETENTION — VIOLATION OF THE APA)

67. Petitioners incorporate paragraphs 1 - 66 by reference.

68. By detaining Petitioners for the duration and in the manner described herein, Respondents have
arbitrarily, unlawfully, and unconstitutionally detained the Petitioners, in violation of the

Administrative Procedures Act, 5 U.S.C. §706(2).

TENTH CLAIM FOR RELIER

UNLAWEFUL TRIAL BY MILITARY COMMISSION - VIOLATION OF THE FIFTH

AMENDMENT OF THE UNITED STATES CONSTITUTION)

69. Petitioners incorporate paragraphs 1 - 68 by reference.

70, Pursuant to the Executive Order of November 13, 2001, Petitioners have been designated by
Respondent Bush as “enemy combatants” subject to a possible trial by military commission.

71. By the actions described above, Respondents, acting under color of law, have violated and
continue to violate the Fifth Amendment to the United States Constitution. Respondent Bush
has ordered that individuals designated as “enemy combatants” may be tried by military
comtnission, without Due Process of Law. Respondents Rumsfeld is likewise acting in

violation of the Fifth Amendment, since he acts at the President’s direction. On ifs face and as

14
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applied to Petitioners, trial by military commission pursuant to the Executive Order violates the

Fifth Amendment.

TENTH CLAIM FOR RELIEF

(UNLAWFUL TRIAL BY MILITARY COMMISSION - VIOLATION OF INTERNATIONAL

72.
73.

74,

LAW)
Petitioners incorporate paragraphs 1- 71 by reference.
The trial by military commission for which Respondents have, by designating Petitioners,
indicated that he may be eligible, violates the rights accorded to persons seized by the United
States Military in times of armed conflict, as established b_y, inter alia, the United States
Constitution, the regulations of the United States Military, Articles 4 and 5 of Geneva
Convention III, Geneva Convention 1V, and customary international law.

As Lord Goldsmith, the British Attorney General, said a week ago,

There will always be measures which are not open to govermments.
Certain rights - for example the right to life, the prohzbn‘zon on torture,
on slavery - are simply non-negotiable.

There are others such as the presumption of innocence or the right to a
fair trial by an zndependerzt and impartial tribunal established by law,
where we cannot compromiss on long-standing principles of justice and
liberty, even if we may recognise that there may sometimes be 2 need to
guarantee these principles in new or different ways.

See Lord Goldsmith, Terrorism and Justice: The British Perspectffe Jrom the Attorney
General, Speech at the Cour de Cassation (Jume 25, 2004), available at
http /Inews.bbe.co.uk/2/hifuk_news/ politics/3839153.stm. The manner in which Petitioner has
been treated in Guantinamo Bay, and the “tribunal” that has been organized to try him -
described by another respected British jurist, Lord Steyn, as a court that is a "mockery of
justice" and that “deriveé from the jumps of the kangaroo™ — cannot pass muster under the most

basic and fundamental description of due process.

v
PRAYER FOR RELIEF

WHEREFORE, petitioners pray for relief as follows:

15
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10.

11.

i2.

13.

Grant Petitioner § ext Friend status, as Next Friend of Moazzam Begg;

Grant Petitioner §§ WNext Friend status, as Next Friend of §§

Order the detained Petitioners released from Respondents’ unlawful custody;

Order Respondents immediately to allow counsel to meet and‘ confer with the detained
Petitioner, in private and unmonitored attomey-client conversations;

Order Respondents to cease all interrogations of the detained Petitioners, direct or indirect,
while this litigation is pending;

Order and declare the Executive Order of November 13, 2001, unlawful as a violation of the
Fifth Amendment to the Ux:gited States Consﬁtuﬁoﬁ;

Order and declare the Executive Order of November 13, 2001, unlawfil as a violation of the
Administrative Procedures Act, 5 U.S.C. § 702;

Order and declare the Executive Order of November 13, 2001, unlawful as a violation of
customary international law, the Intemational Covenant on Civil and Political Rights, and the
American Declaration on the Rights and Duties of Man;

Order and declare that the Executive Order of November 13, 2001, violates the War Powers
Clause;

Order and declare that the provision of the Executive Order that bars the detained Petitioners
from seeking relief in this Court is an unlawful Suspension of the Writ, in violation of Axticle I
of the United States Constitution;

QOrder and declare that the prolonged, indefinite, and restrictive detention of Petitioners is
arbitrary and unlawfhl, a deprivation of liberty without due process in violation of the Fifth
Amendment to the United States Constitution, and in violation of the law of naticns and treaties
of the United States;

Order apd declare that the detained Petfitioners are being held in wviolation of the Fifth
Amendment to the United States Constitution;

Order and declare that the detained Petitioners are being held in violation of customary
international law, the Interpational Covenant on Civil and Political Rights, and the American

Declaration on the Rights and Duties of Man;

16
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14. Order and declare that the detained Petitioners are being held in violation of the regulations of
the United States Military, the Geneva Conventions, and international humanitarian law;

15. Order and declare that the pi:ovisions of the Executive Order that authorize trial by military
commission violate the Fifth Amendment of the United States Constitution.

16. Order and declare that the provisions of the Executive Order that authorize trial by military
commission violate the various provisions of the regulations of the United States Military, the
Uniform Code of Military Justice, the Geneva Conventions, and international law;

17. To the extent Respondents contest any material-fact}wi allegations in this Petition, require

| respondents to show the facts upon which Petitioners” detentions are based, grant Petitioners an
opportunity for meaningful discovery into the case agéinst them, and schedule an evidentiary
hearing, at which Petitioners may adduce proof in support of their allegations; and

" 18. Grant such other legal or equitable relief as may be appropriate to protect Petitioners’ rights

under the United States Constitution, federal statutory law, and international law.

17
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VERIFICATION

I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge,

information, and belief.

Executed on this Q‘Zday of July 2004.
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Respectfully submitted,

Counsel for Petitioners:

ot . Susanin

istict Court for the

istrict of Columbia Bar No. 455429

Lawerence S. Lustherg
Gitanjali S. Gutierrez
Gibbons, Del Deo, Dolan, Griffinger & Vecchione, P.C.
One Riverfront Plaza '
Newark, New Jersey 07102
(973) 596-4500
(973) 639-6243 (fax)

Counsel for Petitioners

* Mr, Susanin appears as local counsel for zll attorneys.

Dated: Newark, New Jersey
July 2, 2004
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GLANGA 02646 U, S. Department of Justice

Civil Division

Pepaty Assistant Atlorney Gengral Washington, D.C, 20530

August 31, 2004

Delivery by Hand

The Honorable Joyce Hens Green
Senior United States District Judge
United States Courthouse

333 Constitution Ave., NW, Roam 2315
Washington, DC 20001

Re: Guantanamo Bayv Detainee Cases

Dear Judge Green:

Pursuant to your request at last Friday's conference in these cases, this letter memorializes
the schedule proposed by the government for the submission of factual retumns containing the
factual bases for the detention of petitioner-detainees. As we discussed on Friday, the submission
of such factual returns will follow the agsembly and finalization of an administrative record for each
detzinee in the on-going Combatant Status Review Tribunal (“CSRT™) process being conducted
by the military.¥ Where the CSRT process resulis in a conclusion that the detainee is properly
held as an enemy combatant, that process will supply the complete factual record justifying that
conclusion. :

@ach of the petitioner-detainees has begun the CSRT process in some fashion, with some
more advanced in the process than others] In estimating a period for overall completion of the
CSRT process for the petitioner-detainees in these cases, however, several caveats are in order.

The process is in its early stages, and its timely completion depends not only on unforeseen

contingencies and operations at Guantanamo Bay, but also could be affected by idiosyneratic

aspects of the CSRT proceedings of individual detainees. With these appropriate caveats, as well

as thase mentioned at the conferences in these cases, the government anﬁcipate‘?‘éggﬁgéé%gksy
US FORCES

¥ Pursuant to your request, I am enclosing a copy of the July 29, 2004 Department of Dé?egage 14 2004
directive implementing and describing the CSRT process.
. HTFIUDOG 5.3
BUANTANAMO BAY, cuBa



The Honarable Joyce Hens Green
August 31, 2004
Page2

GLANIOG2] 02640

proceedings for the majority of the current habeas petitioner-detainees? by end of Septernber and
for all of the current habeas petitioner-detainees by mid-October. Accordingly, the government
intends to begin submitting administrative records finalized in the CSRT process, which will
indicate the factual bases for the detention of petitioner-detainees to whom the records pertain, in
the next two weeks. Such records will be submitted on a rolling basis, as CSRT proceedings for
petitioner-detainees are completed, We anticipate filing the last of the factual returns by the week
of Qctober 18, 2004.%

_ This process will advance the parties' and the Court's interest in securing the most efficient
and timely resolution of these cases. It accommodates the interests of counsel for
petitioner-detainees in receiving in the coming weeks a complete statement of the factual basis for
a detainee’s status as an enemy combatant. And it does so without multiplying proceedings in
these cases by requiring a partial explanation of the basis for detention that would doubtless have
to be supplemented, and without diverting resources from the CSRT process in order to provide a
partial factual return, a diversion that would necessarily slow down the ultirnaie corpletion of the
CSRT process.

This schedule, of course, assumes coordinated treatment of these cases. To the extent one
or more of the pending cases takes a different track requiring a reordering of particular detainess
within the CSRT queue or the interruption of CSRT proceedings in order to facilitate a partial
explanation of the factual basis for detention, the process inevitably will be disrupted and the
proposed schedule may be impacted adversely. '

Respectfully sybmitted,

c%éf//

fhomas R. Lee
Deputy Assistant Attorney General

On Behalf of Respondents

¥ As discussed at the August 27 conference, the government has been unable to confirm that it is
detaining two of the petitioners in these cases, Counsel for these petitioners have been notified and
asked to investigate the matter further or supply additional information regarding the petitioners,

¥ To the extent that records submitted encompass both unclassified and classified documents, the
government will file unclassified portions in the case to which the record pertains. Clagsified
portions will be prepared for filing but will not actually be filed pending the entry of an appropriate
protective order governing the use and maintenance of classified materials and, further, will not be
shared with opposing counsel in a case until that counsel obtains an appropriate security clearance.
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Enclosure
cc:  Counsel for petitioners in: (by electronic mail}

Rasul v. Bush, No. 02-CV-0299;
Gy, United States, No. 02-CV-0828;
Bush, No, 02-CV-1130;
®v. Bush, No. 04-CV-1135;
. Bush, No, 04-CV-1136;
Begg v. Bush, No. 04-CV-1137;
Bush, No. 04-CV-1142;
. Bush, No, 04-CV-1144;
. Bush, No. 04-CV-1164;
pv. Bush, No, 04-CV-1166;
b Bush, No. 04-CV-1194;
&% Bush, 04-CV.1227;
& Bush, No, 04-CV-1254

——r
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Third Geneva Convention - Wikipedia, the free encyclopedia ... . -Pagelofs——=

Third Geneva Convention

From Wikipedia, the free encyclopedia.

The Third Geneva Convention regarded the treatment of prisoners of war, It was adopted in 1929 as an
extension to the rights guaranteed by the Hague Convention of 1907, It was revised in 1949, with the modified
form adopted on August 12, 1949 by the Diplomatic Conference for the Establishment of International
Conventions for the Protection of Victims of War, held in Geneva from April 21 to August 12, 1949, and entered

into force on October 21, 1950..

Those entitled to prisoner of war status include:

a 4A(2) Members of other militias and members of other volunteer corps, including those of organized
resistance movements, provided that they fulfil the following conditions:
(a) that of being commanded by a person responsible for his subordinates;
{b) that of having a fixed distinctive sign recognizable at a distance (although this is not required
under the First Additional Protocol); .
(c) that of carrying arms openly;
(d) that of conducting their operations in accordance with the laws and customs of war.,
n 4A(3) Members of regular armed forces who profess allegiance to a government or an authority not
recognized by the Detaining Power.
n 4A(6) Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously take up
arms to resist the invading forces, without having had time to form themselves into regular armed units,
provided they carry arms openly and respect the laws and customs of war.

The exact definition of "lawful combatant” has been subject to a number of discussions in view of a number of
public military conflicts in the 2000s, inchuding the U.S. invasions of Afghanistan and Iraq. Because many of the
people fighting do not have uniforms it is claimed that they do not display a "fixed distinctive sign recognisable at
a distance” are not entitled to the protections of the Geneva Convention as they are not "lawful combatants” (see
uniawful combatant). Problems with such distinctions include the status of snipers and special forces, who wear
clothing such as Ghillfe suits which are specifically intended fo prevent identification of them at a distance and
who seek to avoid being visible until the time of their attack, but who still want to be considered to be prisoners of

war.

Contents

1 Exemptions
2 Excerpts

3 See also

4 External links

Exemptions

There exists exemptions to the Third Convention for "High Contracting Parties” to this convention. In the case of
a conflict between a signatory and a non-signatory the signatory shall remain bound until such time as the non-
signatory no longer acts under the strictures of the convention.

(Art 2) "...Although one of the Powers in conflict may not be a party to the present Convention, the Powers who
are parties thereto shall remain bound by it in their mutual relations. They shall furthermore be bound by the
Convention in relation to the said Power, if the latter accepts and applies the provisions thereof.”

http://en.wikipedia.org/wiki/Third_Geneva_Convention 11/11/2004
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agresments, all or part of the other provisions of the present Convention.

The applcation of the preceding provisions shall not affect the legal status of the Partles to the
confict, )

Art. 4. A. Prisoners of war, in the sense of the present Convention, are persons belonging to one of
the following categories, who have fallen into the power of the enemy:

(1) Members of the armed forces of a Party to the confiict, as well as members of militlas or
vaolunteer corps forming part of such armed forces.

{2} Members of other militias and members of other volunteer corps, including those of arganized
resistance movements, belonging to a Party to the conflict and operating in or outslde their own
territory, even If this territory Is occupled, provided that such militias or volunteer corps, Including
such organized resistance movements, fulfil the followlng conditions: (a) that of being commandad
by & person responsible for his subordinates; (b) that of having & fixed distinctive sign recognizable
at 3 distance; {¢) that of carrying arms openly; (d) that of conducting their operations in
accordance with the laws and customs of war.

(3) Members of regular armed forces who profess alleglance to a government or an authority not
recagnized by the Datalning Power, '

(4) Persons who accompany the armed forces witheout actually being members thereof, such as
civillan members of military alrcraft crews, war correspondents, supply contractors, members of
labour units or of services responsible for the weifare of the armed forces, provided that they have
received authorization, from the armed forces which they accompany, who shall provide them for
that purpose with an identity card similar to the annexed model.

{5) Members of crews, including masters, pitots and apprentices, of the merchant marine and the
crews of civil alrcraft of the Parties to the conflict, who do not benefit by more favourable
treatment under any other provisions of International law.

(6) Inhabitants of a nen-occupled territory, whe on the approach of the enemy spontaneausiy take
up armns to resist the invading forces, without having had time to form themselves into regular
armed units, provided they carry arms openly and respact the laws and customs of war.

B, The following shall #ikewise be freated as prisoners of war under the present Convention: {1}
Persons belonging, or having belonged, to the armed forces of the cccupled country, If the
occupying Power considers It necessary by reason of such allegiance to Intern them, even though It
has orlginally Hiberated them while hastilitles weare going on outside the territory it occuples, in
particular where such persons have made an unsuccessfufl attempt to rejoin the armed forces to
which they belong and which are engaged In combat, or where they fall to comply with a summons
made to them with a view to Internment.

{2) The persons belonging to one of the categories enumerated in the present Article, who have
been recelved by neutral or non-belligerent Powers on their territory and whom these Powers are
required to intern under international law, without prejudice to any more favourable treatment
which these Powers may choose to glve and with the exception of Articles 8, 10, 15, 30, fifth
paragraph, 58-67, 92, 126 and, where diplomatic relations exlst betwesn the Parties to the confict
and the neutrai ar non-belligerent Power cancerned, thosa Articles concerning the Protecting
Power. Where such diplomatic reiations exist, the Parties to a conflict on whoem these persons
depend shall be allowed o perform towards them the functions of a Protecting Power as provided
In the present Conventlon, without prejudice to the functions which these Parties normally exercise
in conformity with diplomatic and consuiar usage and treaties.

C. This Article shall In no way affect the status of medical personnel and chaplains as provided for
In Articte 33 of the present Convention.

Art. 5. The present Convention shall apply to the persons referred to in Article 4 from the time they
tall Into the power of the enemy and untll their final relezse and repatriation,

Should any doubt arise as to whether persons, having commitied a belligerent act and having
falien into the hands of the enemy, belong to any of the categories enumearated In Article 4, such
persons shall enjoy the protection of the present Convention until such time as their status has

been determined by a competent tribunal,
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Art. 6. In addltion to the agreaments expressly provided for In Articles 10, 23, 28, 33, 60, 65, 586,
67,72,73, 75,109, 110, 118, 119, 122 and 132, the High Contracting Parties may conclude other
special agreements for all matters concerning which they may deem it suitable to make separate
pravision. No special agreement shall adversely affect the situation of prisoners of war, as defined
by the present Convention, agr restrict the rights which it canfers upon them,

Prisoners of war shall continue to have the benefit of such agreements as long as the Conventlon is
applicable to them, except where express provisions to the contrary are contained in the sforesaid
or in subsequent agreements, or where more favourable measures have been taken with regard to
them by ane or aother of the Parties to the conflict.

Art. 7. Prisoners of war may In rio circumstances renounce In part or In entirety the rights secured
to thern by the present Convention, and by the special agreements referred ta in the foregolng
Articie, If such there be.

Art, 8, The present Conventlon shall be applled with the cooperation and under the scrutiny of the
Protecting Powers whose duty it Is to safeguard the Interests of the Parties to the conflict. For this
purpose, the Protecting Powers may appoint, apart from their diplomatic ar consular staff,
delegates from amongst their own nationals or the nationals of other neutral Powers, The sald
delegates shall be subject to the approval of the Power with which they are to carry out thelr
duties.

The Partles to the conflict shalf facllitate to the greatest extent possible the task of the
representatives or delegates of the Protecting Powers,

The representatives or delegates of the Praotecting Powers shall not in any case exceed their
misslon under the present Convention, They shall, in particular, take account of the imperative
necessities of security of the State whereln they carry out thalr duties.

Art, 9. The provisions of the present Conventlon constitute no obstacle to the humaniterian
activities which the Internationel Commitiee of the Red Cross or any other impartial humanitarian
organization may, subject to the consent of the Partias to the conflict concerned, undertake for the
protection of prisoners of war and for thelr relief,

Art. 10, The High Contracting Parties may at any time agree to enfrust to an organization which
offers all guarantzes of Impartiglity and efficacy the duties Incurmbent on the Protecting Powers by
virtue of the present Convention, ’

when prisoners of war do not benefit or cease to benefit, no matter for what reason, by the
activities of & Protecting Power or of an arganlzation provided for In the first paragraph above, the
Detaining Power shall request a neutral State, or such an organization, to undertake the functions
performed under the present Convention by a Protecting Power designated by the Parfles to a

confiict.

If protectlon cannot be arranged accordingly, the Detalning Power shall request or shall accept,
subject to the provislons of this Article, the offer of the services of a humanitarian organization,
such as the Internstional Committeg of the Red Cross to agsume the humanitarian functions
performed by Protecting Powers under the present Canvention.

Any neutral Power or any organization invited by the Power concerned or offering itself for these
purposes, shall be required to act with a sense of responsibility towards the Party to the conflict on
which persons protected by the present Convention depend, and shall be required to furnish
sufficient assurances that it is In a positlon to undertake the appropriate functions and to discharge
them Irnpartiaily.

No derogation from the preceding provisions shall be made by special agreements between Powers
one of which is restricted, even temporarlly, in its freedom to negotiate with the other Power or its
allies by reason of military events, more particularly where the whole, or a substantial part, of the

territory of the said Power is octupled.

whenever in the present Convention mention is made of a Protecting Power, such mention applies
to substitute organizations in the sense of the present Article,

Art. 11, In cases where they deem It advisabie In the interast of protected persons, particularly in
cases of disagreement between the Parties to the conflict as to the application or interpretation of
the provislons of the present Convention, the Protecting Powers shall lend their good offices with a
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view to settling the disagreement.

For this purpose, each of the Protecting Powers may, either at the invitation of one Party oron its
own initlative, propose to the Partles to the conflict @ meeting of their representatives, and In
particufar of the authorities responsible for prisoners of war, possibly on neutral territory sultably
chosgen. The Parties to the conflict shall be hound to glve effect to the proposals made to them for
this purpese, The Protecting Powers may, if necessary, propose for approval by the Parties fo the
conflict & person belonging to a nautral Power, or delegated by the International Committee of the
Red Cross, who shall be Jnvited to take parfin such a meeting.

Part II. General Protection of Prisoners of War

Art, 12, Prisoners of war are In the hands of the enemy Power, but not of the individuals or military
units who have captured them. Irrespective of the individual responsibilities that may exist, the
Detalning Power is responsibie for the treatment given them.

Prisoners of war may only be transferred by the Detaining Power to a Power which Is a party to the
Convention and after the Detalning Power has satisfied itself of the willingness and ability of such
transferes Power to apply the Conventlon, When prisuners of war are {rangferred under such
circumstances, responsibility for the application of the Convention rests on the Power accepting
them while they are In its custody.

Nevertheless, If that Power fails to carry out the provisions of the Conventlon In any important
respect, the Power by whorm the prisoners of war were transferred shail, upon being notified by the
Protecting Power, take effective measures to correct the situation or shall request the return of the
prisoners of war, Such requests must be complied with.

Art. 13, Prisoners of war must at all times be humanely treated, Any unlawful act or omission by
the [Detaining Power causing death or serjously endangering the health of a prisoner of war in Its
custody Is prohibited, and will be regarded as s serfous breach of the present Conventlon. In
particutar, no prisoner of war may be subjected to physical rnutiiation or to medical or scientific
experimeants of any kind which are not justified by the medical, dental or hospital treatment of the
prisoner concerned and carried gut In his interest,

Likewise, prisoners of war must at all times be protected, particularly agamst acts of viglence or
intimidation and agalnst insults and public curiosity.

Measures of reprisal against prisoners of war are prohibited.

Art. 14. Prisoners of war are entitled in all crcumnstances {o respect for their persons and their
honour.

Women shall be treated with all the regard due to thelr sex and shall in all cases henefit by
freatment as favourable as that granted to men,

Prisoners of war shall retain the full civll capacity which they enjoyed at the fime of thelr capturs.
‘the Detaining Power may not restrict the exercise, sither within or without lts own territory, of the
rights such capacity confers except in s0 far as the captivity regquires.

Art. 15, The Power detaining prisoners of war shall be bound to provide free of charge for their
maintenance and for the medical attention required by thelr state of health.

Art, 16, Taking Into consideration the provisions of the present Convention relating to rank and
sex, and subject to any privileged treatment which may be accorded to them by reason of their
state of health, age or professional qualifications, all prisoners of war shall be treated alike by the
Detalning Power, without any adverse distinction based on race, nationality, religlous belief or
pelitical opinions, or any other distinction founded on simflar criterla.

Part IIL, Captivity

Section 1. Beginning of Captivity
Art. 17. Every prisoner of war, when questioned on the subject, s bound to give only his surname,

2971
http://www.globalissuesgroup.com/geneva/convention3. himl 11/11/2004



Society of Professional Jourpalists . ... . PageSof36——

first names and rank, date of birth, and army, regimental, persanal or serial number, or failing this,
equivalent Information.

If he wiffully Infringes this rule, he may render himself Hable to a restriction of the privileges
accorded to his rank or status,

Each Party to a conflict is required to furnish the persons under i#ts jurisdiction who are llable to
becorne prisoners of war, with an Identity card showing the owner's surname, first names, rank,
army, regimental, personal or serlal number or equivalent Information, and date of birth. The
identity card may, furthermore, bear the signature or the fingerprints, ar both, of the owner, and
may bear, as well, any other information the Party to the confitct may wish to add concerning
persons beionging to its armed forces, As far as possible the card shalt measure 8.5 x 10 ¢m, and
shalt be issued in duplicate. The ldentity card shall be shown by the prisoner of war upon demand,
but miay In no case be taken away from him,

No physical or mental torture, nor any other farm of coercion, may be Inflicted on prisoners of war
to secure from them Information of any kind whatever, Prisoners of war who refuse o answar may
not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any kind.

Prisoners of war who, owing to thelr physical or mental condltion, are unable {0 state their identity,
shall be handed aver to the medical service. The identity of such prisoners shall be establishad by
alt possible means, subject to the provisions of the greceding paragraph.

The questioning of prisoners of war shall be carried out in a language which they understand,

Art. 18. Al effects and articles of personal use, except arms, horses, milltary equipment and
rallitary documnents, shall remain in the possesslon of prisoners of war, likewise thair metal helmets
and gas masks and lke articles Issued for personal protection, Effects and articles used for their
clothing or feeding shall Hkewlse remain In their possession, even If such effects and articles belong
to their reguiation mifitary equipment. .

At no time should prisoners of war be without identity documents, The Detalning Power shall
supply such documents to priconers of war wio possess none.

Badges of rank and nationality, decorations and artigles having above all a personal or sentimental
value may not be taken frorn prisoners of war,

sums of money carried by prisoners of war may not be taken away from them except by order of
an officer, and after the amount and particulars of the owner have been recorded In a special
register and an itermnized recelpt has been given, legibly Inscribed with the name, rank and unit of
the person Issulng the sald recelpt. Sums In the currency of the Detsining Power, or which are
changed into such currency at the prisoner's request, shail be placed to the credit of the prisoner's
account as provided in Article 64,

The Detaining Power may withdraw articles of value from prisoners of war only for reasons of
security; when such articles are withdrawn, the procedure laid down for sums of money impounded

shall apply.

Such objects, Hkewise sums taken away in any currency other than that of the Detaining Power and
the conversion of which has not been asked for by the owners, shall be kept In the custody of the
Detaining Power and shall be returned in thelr initlal shape to prisoners of war at the end of their

captivity.

Art. 19. Prisoners of war shall be evacuated, as soon as possibie after thelr ¢capture, fo camps
situated In an area far enough from the combat zone for them to be out of danger.

Only thosz prisoners of war who, owing to wounds or sickness, would run greater risks by being
evacuated than by remaining where they are, may be temporarily kept back In a danger zone.

Prisoners of war shall not be unnecessarily exposed to danger while awaiting evacuation from a
fightlng zone.

Art. 20. The evacuation of prigsoners of war shalf always be effected humanely and In conditions
sinifar to thase for the forces of the Detalning Power In their changes of station,
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The Detaining Power shall supply priscners of war who are being evacuated with sufficient food and
potable water, and with the necessary clothing and medical attention. The Detaining Power shall
take all sultable precautions to ensure thelr safety during evacuation, and shall establish as soon as
possible a fist of the prisoners of war who are evacuated,

If prisoners of war must, during evacuation, pass thraugh transit camps, their stay in such camps
shall be as brief as possible,

Section I1. Internment of Prisoners of War

Chapter 1. General Observations

Art. 21, The Detalning Power may subject prisoners of war 10 Internment. It may impose on them
the oblgation of not leaving, beyond certain Hmits, the camp where they are Interned, or If the sald
camp Is fenced in, of not golng outside its perimeter. Subject to the provisions of the present
Convention relative to penal and dis¢lplinary sanctions, prisoners of war may not be held In close
confinement except where necessary o safeguard thelr health and then only during the
continuation of the circumstances which make such confinement necessary,

Prisoners of war may be partially or wholly released on parole or promise, In so far as is allowed by
the laws of the Power on which they depend. Such measures shall be taken particularly In cases
where this may contribute to the improvement of their state of health. No prisoner of war shall be
compelled to accept likerty on parola or promise.

Upon the outhreak of hostilities, each Party to the conflict shall notify the adverse Paity of the laws
and regulations alowing or forbldding its own natlonais to accept liberty on parole or promise.
Prisoners of war who are parcled or who have glven thelr promise In conformity with the laws and
reguiations so notified, are bound on their personal honour scrupulously fo fulfil, both towards the
Power on which they depend and towards the Power which has captured them, the engagements of
their paroles or promises. In such cases, the Power on which they depend is bound neither to
require nor to accept from them any service incompatible with the parole or promise given,

Art. 22, Prisoners of war may be Interned only In premises located on land and affording every
guarantee of hygiene and healthfulness. Except n partlcular cases which are justified by the
interest of the prisoners themselves, they shall not be interned in penltentiaries.

Prisoners of war inteme& in unhealthy areas, or where the ciimate is injurious for them, shali be
removed as soon as possible to a more favourable ciimate.

‘The Detalning Power shall assemble prisoners of war In camps or camp compotnds according to
thelr nationality, language and customs, provided that such prisoners shall not be separated from
prisoners of war belonging to the armed forces with which they were serving at the time of thelr
capiure, except with their consent.

Art. 23. No prisoner of war may at any time be sent to, or detained In aress where he may be
exposed to the fire of the combat zone, nor may his presence be used to render certain points or
greas immune from milltary oparations.

Prisoners of war shall have shelters against air bombardment and other hazards of war, to the
same extent as the tocal civilian population. With the exception of those engaged in the protection
of their quarters against the aforesaid hazards, they may enter such sheiters as soon as possible
after the giving of the alarm. Any other protective measure taken In favour of the population shall
also apply to them,

Detaining Powers shall give the Powers concerned, through the intermediary of the Protecting
powers, alt useful information regarding the geographical focation of prisoner of war camps.

whenever milltary considerations permit, prisoner of war camps shall be Jndicated in the day-time
by the letters PW or PG, placed so as to be clearly vistble from the air. The Powers concerned may,
howevar, agree upon any other system of marking, Only prisoner of war camps shall be marked as
sych,

Art. 24, Transit or screening camps of a permanent kind shall be fitted out under conditions similar
to those described in the present Section, and the prisoners therein shall have the same treatment
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as In other camps,

Chapter II. Quarters, Food and Clothing of Prisoners of
War

Art, 25, Prisoners of war shzll be guartered under conditions as favourable as those for the forces
of the Detaining Power who are biileted In the same area. The sald condltions shall make allowance
for the hablts and customs of the prisoners and shall In no case be prejudicial to their health,

The foregoing provisions shall apply in particular to the dormitories of prisoners of wor os regards
both totaf surface and minimum cubic space, and the generai installations, hedding and hlankeats.

The premises provided for the use of prisoners of war indlvidually or collectively, shall be entiraly
protected from dampness and adequately heated and lighted, In particular between dusk and lights
out. All precautions must be taken against the danger of fire.

In any camps in which wormen prisoners of war, as well as men, are accormmodated, separate
dormitories shall be provided for them. '

Art, 26. The baslic dally food rations shail be sufficlent in quantity, quality and variety to keep
prisoners of war in good health and to prevent loss of welght or the development of nutritional
deficiencles. Account shall also be taken of the habliual diet of the prisoners.

The Deteining Power shall supply prisoners of war who work with such additional rations as are
necessary for the labour on which they are employed.

Suffictent drinking water shall be suppled to prisoners of war. The use of tobacco shall be
permltted.

Prisoners of war shalfl, as far as possible, be assoclated with the preparation of their meals; they
may be employed for that purpose In the kitchens, Furthermore, theay shall be given the means of
prenaring, themselves, the additional food in their possessian.

Adequate premises shall be provided for messing.
Collective disciplinary measures affecting food are prohlbited.

Art. 27. Clothing, underwear and footwear shall be supplied to prisoners of war In sufficlent
guantities by the Detaining Power, which shall make allowance for the climate of the reglon where
the prisoners are detained. Uniforms of enemy armed farces captured by the Detaining Power
should, if sultable for the climate, be made avaflable to clothe prisoners of war.

The reguiar replacement and repair of the above articles shall be assured by the Detaining Power.
In addition, prisoners of war who work shall recelve sppropriate clothing, wherever the nature of

the work demands,

Art, 28, Canieens shall be Instafled In all camps, where prisoners of war may procure foodstufés,
soap and tebacco and ordinary articles In dally use, The tariff shall never be in excess of local

market prices.

The profits made by camp canteens shall be used for the benefit of the prisoners; a special fund
shall be created for this purpose, The prisoners' representative shall have the right to collaborate in
the management of the canteen and of this fund.

when a camp is closed down, the credit balance of the special fund shall be handed  an
international weifare organlzation, to be emploved for the benefit of prisoners of war of the sama
natlonality as those who have contributed to the fund. In case of a general repatriation, such
profits shall be kept by the Detaining Power, subject to any agreement to the contrary between the

Powers concerned,

Chapter III. Hygiene and Medical Attention
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Art. 29, The Detaining Power shall be bound to teke all sanitary measures necessary to ensure the
cleanlingss and healthfuiness of camps and {o prevent epidemics,

Prisoners of war shall have for thelr use, day and night, convenlences which canform fo the rules of
hygilene and are malntained in 3 constant state of cleanliness. In any camps In which woman
prisoners of war are accommodated, separate conventences shail be provided for them,

Also, apart from the baths and showers with which the camps shall be furnished prisoners of war
shall be provided with sufficlent water and soap for their personal tollet and for washing their
personal laundry; the necessary Installations, facilities and time shall be granted them for that

purpose,

Art. 30, Every camp shall have an adequate infirmary where prisoners of war may have the
attention they require, as well as appropriate diet. Isolatlon wards shall, If necessary, be set aside
for cases of contaglous or mental disease.

prisoners of war suffering from serfous disease, or whose condition necessltates special treatment,
a surgical operation or hospital care, must be admitted to any milltary or civillan medical unit
where such treatment can be given, even If their repatriation Is contemplated In the near future,
special faclities shall be afforded for the care to be glven to the disabled, In particular to the blind,
and for their. rehabilitation, pending repatriation.

Prisoners of war shall have the attentipn, preferably, of medical personngl of the Power on which
they depend and, If possible, of their nationailty.

Prizonars of war may not be prevented from presenting themselves to the madical authorlties for
examinatlon. The detalning autharities shall, upon request, issue to every prisoner who has
undergone treatment, an official certificate Indicating the nature of his fllness or injury, and the
duration and kind of treatment recejved. A duplicate of this certificate shall be forwarded to the
Central Prisoners of War Agency.

The costs of treatment, Including those of any apparatus necegsary for the maintenance of
nrisonars of war in good heaith, particularly dentures and other artificial appllances, and
spectacles, shall be borne by the Detalning Power.

Art, 31, Medical inspections of prisoners of war shall be held gt least once a8 month, They shall
include the checking and the recarding of the welght of each prisoner of war,

‘Thelr purpose shall be, In particular, to supervise the general state of heaith, nutrition and
cleantiness of prisoners and to detect contagious diseases, especially tubsrculosis, mealaria and
veneraal disease, For this purpose the most efficient methods avallable shall be employed, e.g.
periadic mass minlature radlography for the early detectfon of tuberculosis,

Art. 32, Prisoners of war who, though not attached {o the medical service of thelr armed forces, are
physiclans, surgeons, dentists, nurses or medical orderlies, may be required by the Detaining
Power to exercise thelr medical functions In the interests of prisoners of wer dependent on the
same Power. In that case they shall continue to be prisoners of war, but shall recelve the same
treatment as corresponding medical personnel retained by the Datalning Power, They shaill be
exempted from any other work under Article 49.

Chapter IV. Medical Personnel and Chaplains Retained
to Assist Prisoners of War

Art, 33. Memnbers of the medical personnel and chaplains while retalned by the Defaining Power
with a view to assisting prisoners of war, shall not be consldered as prisoners of war, They shall,
however, recelve as o minimum the benefits and protection of the present Convention, and shall
glso be grented all faciilties necessary to provide for the medical care of, and religious ministration

to prisoners of war.

They shali continue to exerclse their medical and spiritual functions for the benefit of prisoners of
war, preferably those belonging to the armed forces upon which they depend, within the scope of
the military laws and reguiations of the Detalning Power and under the controi of its competant
services, in accordance with thelr professional etiguette. They shalt also benefit by the following
facilities in the exercise of their medical or spiritual functions:
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{&) They shall be authorized to visit periodically prisoners of war situated In working detachments
or in hospitals outslde the camp. For this purpose, the Detfaining Power shall place at their disposal
the ngcessary means of transport. -

(b} The senlor medical officer In each camp shall be responsible to the camp military authorities for
everything connected with the activities of retained medical personnel. For this purpose, Parties to
the conflict shall agree at the cutbreak of hostllities on the subject of the corresponding ranks of
the medical personnel, including that of societies mentioned In Article 26 of the Geneva Convention
for the Amelioration of the Condition of the Wounded and Sick in Armed Forces In the Fleld of
August 12, 1849, This senior medical officer, as well as chaplains, shall have the right to deal with
the competent authoritles of the camp on all questions relating to their duties, Such authorities
shall afiord them all necessary facliities for correspondence relating to these questions,

{c) Although they shall be subject to the internal discipline of the camp In which they are retained,
such personnel may not be compelled to carry cut any work other than that concerned with thelr
medical or refigious duties,

During hostliities, the Parties to the conflict shall agree concerning the possible relief of retained
personnel and shall settle the procedure to be followad.

None of the preceding provisions shall relleve the Detaining Power of its obligations with regard to
prisoners of war from the medlcal or spiritual point of view,

Chapter V. Religious, Intellectual and Physical
Activities

Art, 34, Prisoners of war shail enjoy complete iatitude in the exercise of their religious duties,
Including attendance at the service of their faith, on condition that they comply with the
disciplinary routine prescribed by the military authorities.

Adequate premises shall be provided whera religlous services may be held,

Art, 35. Chaplains who fall Into the hands of the enemy Power and who remaln or are retained with
a view to assisting prisoners of war, shall be allowed to minlster to them and to exercise freely
thelr ministry amongst prisoners of war of the same religion, in accordance with their religious
conscience. They shall be allocated among the various camps and labour detachments containing
prisoners of war belonging to the seme forges, spesking the same language or practlsing the same
refiolon. They shall enjoy the necessary facllities, Inciuding the means of transport provided for in
Articie 33, for visiting the prisoners of war outside their camp. They shail be free to correspond,
subject to censorship, on matters concerning thelr rellglous duties with the ecclesiastical authorities
in the country of detentlon and with international religious organizations. Letters and cards which
they may send for this purpose shall be In sddition to the quota provided for In Article 71,

Art. 36. Prisoners of war who are ministers of religion, without having officlated as chaplains to
their own forces, shail be at liberty, whatever their denomination, to minister freely to the
members of their community. For this purpose, they shall receive the same treatment as the
chapialns retained by the Detaining Power, They shall not be obliged to do any other work,

Art. 37. When prisoners of war have not the assistance of a retained chaplain or of a prisoner of
war minister of thelr falth, 2 minister belonging to the prisoners' or a simitlar denomination, or In
his absence a qualified layman, ¥ such a cotirse Is feasible from 2 confesslonal poing of view, shall
he appointed, at the request of the prisoners concerned, fo fill this office, This appolntment,
subject to the approval of the Detalning Power, shell take place with the agreement of the
community of prisoners concerned and, wherever necessary, with the approval of the local religious
authaoritles of the same falth. The person thus appolnted shall commply with alf requlations
established by the Detaining Power in the interests of discipiine and milltary security.

Art. 38. While respecting the Individual preferences of every prisoner, the Detalning Power shalt
encourage the practice of inteliectual, educational, and recreational pursuits, sports and games
amongst prisoners, and shall take the measures necessary to ensure the exercise thereof by
providing them with adequate premises and negessary equipment.

Prisonars shall have opporiunities for taking physical exercise, Including sports and games, and for
heing out of doors, Sufficient apen spaces shall be provided for this purpgse in all camps,
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Chapter VI. Discipline

Art. 39, Every prisoner of war camp shall be put under the immedfate authority of a responsible
commissioned officer belonging 1o the regular armed forces of the Detaining Power, Such officer
shall have in hils possession a copy of the present Convention; he shall ensure that its provisions
are known to the camp staff and the guard and sharl be responsible, under the directlen of his
government, for its application.

Prisoners of war, with the exception of officers, must salute and show to all officers of the
Detalning Power the external marks of respect provided for by the reguletions applying in their own
forces,

Officer prisoners of war are bound to salute only officers of & higher rank of the Detaining Power;
they must, however, sailute the camp commander regardless of hig rank.

Art. 40; The wearing of badges of rank and nationality, as well as of decorations, shali be
permitted,

Art, 41. In every camnp the text of the present Conventlon and its Annexgs and the contents of any
speciat agreement provided for In Article 6, shall be posted, in the prisoners' own language, In
places where all may read them. Coples shall be supplied, on request, to the prisoners who cannot
have access {o the ¢opy which has been posted.

Reguiations, grders, notices and publications of every kind relating to the conduct of prisoners of
war shall be issued to them in a language which they understand. Such regulations, orders and
publications shall be posted In the manner described above and coples shali be handed to the
prisoners' representative. Every order and command addressed to prisoners of war individualty
must likewise be given In g languaga which they understand,

Art. 42, The use of weapons against prisoners of war, especlally against those who are escaping or
attempting to escape, shall constltute an extreme measure, which shall always be preceded by
warnings appropriate to the circumstances.

Chapter VII. Rank of Prisoners of War

Art. 43, Upon the outbreak of hostliities, the Parties to the conflict shall communicate to ene
another the tities and ranks of ali the persons mentioned in Article 4 of the present Convention, In
order to ensure equality of treatment between grisaners of equivalent rank. Titles and ranks which
are subseguently created shaill form the subject of similar communications.

The Detainlng Power shail recognize promotlons In rank which have been accorded to prisoners of
war and which have been duly notified by the Power on which these prisoners depend.

Art. 44, Officers ang prisoners of equivatent status shall be treated with the regard due to thelr
rank and age,

In order to ensure service In ¢fficers’ camps, other ranks of the same armed forces who, as far as
possible, speak the same language, shall be assigned In sufficient numbers, account being taken of
the rank of officers and prisoners of equivalent status, Such orderfies shall not be requlred to
nerform any other work.

Supervision of the mess by the officers themselves shafl be faciiitated In every way.

Art. 45, Prisoners of war other than officers and prisoners of equivalent status shall be treated with
the regard due to thelr rank and age.

Supervision of the mess by the prisoners themselves shall be facilitated in every way.

Chapter VIII. Transfer of Prisoners of War after their
Arrival in Camp
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Art. 48, The Detaining Power, when deciding upon the transfer of prisoners of war, shal! take Into
account the Interests of the prisoners themselves, more especially so as not to Increase the
difficulty of their repatriation.

‘The transfar of prisoners of war shait always be efiected humanely and In conditions not fess
favourable than those under which the forces of the Detaining Power are transferred, Account shall
always be taken of the climatic conditions to which the prisoners of war are accustomed and the
canditions of transfer shall in no case be prejudiclal to thelr health,

The Detzining Power shall supply prisoners of war during transfer with sufficient fopd and drinking
water to keep them In good health, likewlse with the necessary clothing, shelter and medical
attentian. The Detaining Power shall take adequate precautions especially in case of transport by
sea or by air, to ensure their safety during transfer, and shalf draw up a compiete list of all
transferred prisoners before their departure,

Art, 47. Sick or waunded priseners of war shall not be transferred as long as thelr recovery may he
endangered by the journey, unless their safety Imperatively demands it.

If the combat zone draws closar to a camp, the prisoaers of war in the said camp shall not be
transferred unless their transfar can be carried out in adequate coenditions of safety, or unless they
are exposed to greater risks by remaining on the spot than by belng transferred,

Art, 48. In the event of transfer, prisoners of war shall be officially advised of their departure and
of thelr new pestal address, Such notlfications shall be given In time for them to pack thelr luggage
and inform thair next of kin.

They shall be allowed to ke with them thelr personal effects, and the correspondence and parcels
which have arrived for them, The welght of such baggeage may be limited, if the conditions of
transfer so require, to what each prisoner can reasonably carry, which shall In no case be mora
than twenty-five kilograms per head,

Mall and parcels addrassed to their formar camp shall be forwarded to them without delay. The
camp commander shait take, n agreement with the prisonecs’ representative, any measures
needed to ensure the transport of the prisoners' community property and of the luggage they are
unable to take with themn In consequence of restrictions Imposed by virtue of the second paragraph
of this Article,

The costs of transfers shall be borne by the Detaining Power.

Section 1II. Labour of Prisoners of War -

Art. 49, The Detalning Power may utiiize the labour of prisoners of war who are physically ft,
- taking into account thefr 3ge, sex, rank and physlical aptitude, and with a view particularly to
maintaining them In a goad state of physical and mental health.

nNan-cammissionad officers who are prisoners of war shall only be required to do supervisory work.
Those not so required may ask for other sultable work which shall, so far as possible, be found for

them.

1f afficers or persons of equivalent status ask for suitable work, i shail be found for them, so far as
possible, but they may In no circumstances be compelled to work,

Art. 50. Besides work connected with camp administration, instaliatlon or maintenance, prisoners
of war may be compelled to do only such wark as is included in the following clagses:

{a) agricuiture; (b) industries connected with the production or the extraction of raw materials, and
manufacturing Industries, with the exception of matellurgical, machinery and chemlcal industries;
public works and bullding operations which have no military character or purpose; (¢} transport
and handling of stores which are not military in character or purpose; (d) commercial businass, and
arts and crafts; (e} domestic service; {f) public utility services having no milltary charactar or

purpose.

Shauld the abave provisions be infringed, prisoners of war shall be allowed to exercise their right of
complalnt, in conformity with Article 78.
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Art, 51. Prisoners of war must be granted suitable working conditions, especially as regards
accommodation, food, tlothing and equipment; such conditions shail not be Inferior to those
enjovad by natlonals of the Detalning Power employed In similar work; account shall alse be taken
of climatic condltions.

The Detaining Power, In utilizing the fabour of prisoners of war, shall ensure that In areas in which
such prisoners are employed, the national legisiation concerning the protection of labour, and,
more particularly, the regulations for the safety of workers, are duly applled.

prisoners of war shail receive trathing and be provided with the means of protection suitable to the
work they will have to do and similar to those actorded to the natlonals of the Detaining Power.
Subject to the provisions of Article 532, priseners may be submitted to the normal risks run by
these civillan workers.

Conditions of labour shall in no case be rendered more arduous by disciplinary measures,

Art, 52. Unless he be a volunteer, no prisoner of war may be employed on labour which s of an
unhegithy or dangerous nature,

No prisoner of war shall be assigned to labour which would be looked upon as humiliating far a
member of the Detaining Power's own forces,

The remaval of mines or simlilar devices shall be considered as dangerous labour,

Art. 53. The duration of the dally labour of prisoners of war, Including the time of the journey to
and fra, shall not be excessive, and must In no case exceed that permitted for civilian workers in
the district, who are nationais of the Detaining Power and employed on the same work.

Prisoners of war must be allowed, in the middie of the day's work, a rest of not less than one hour.
This rest will be the same as that to which workers of the Detalning Power are entitled, if the fatter
is of longer duration. They shall be sHlowed In addition & rest of twenty-four consecutive hours
every week, preferably on Sunday or the day of rest in thelr country of origin. Furthermore, every
prisaner who has worked for one yeer shaill be granted a rest of eight consecutive days, during
which his working pay shail be paid him,

If methods of labour such as piece work are employed, the length of the working peried shail not
be rendered excessive thereby.

Art. 54, The working pay due to pr]soners of war shall be fixed in accordance with the provisions of
Arficte £2 of the present Conventlon.

Prisoners of war who sustain gccldents in connectlon with work, or who contract e disease in the
course, or in consequence of their work, shalt recelve ail the care thelr condition may require. The
Detalning Power shall furthermore deliver to such prisoners of war a medical certificate enabling
them to submit thelr clalms to the Power on which they depend, and shall send a duplicate to the
Central Prisoners of War Agency provided for in Article 123,

Art, 55, The fitness of prisoners of war for work shall be periodically verified by medical
examinations at least once a maonth. The examinations shall have particular regard to the nature of
the work which prisoners of war are required to do.

If any prisoner of war considers himself incapable of warking, he shall be parmitted to appear
hefore the medical authorities of his camp, Physiclans or surgeons may recommend that the
prisoners who are, in thelr gpinion, unfit for work, be exempted therefrom.

Art. 56, The grganizatlon and administration of lahour detachments shall be similar to those of
prisoner of war camps.

Evary labour detachment shall ramaln under the contro! of and administratively part of a prisoner
of war camp. The military authorlties and the commander of the sald camp shall be responsible,
under the direction of thelr government, for the observance of the provisions of the present
Conventlon in labour detachments,

The camp commander shall keep an up-to-date record of the labour detachments dependent on his
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camp, and shail communicate It to the delegates of the Protecting Power, of the International
Committee of the Red Cross, or of other agencies glving rellef to prisonars of war, who may visit
the camp,

Art. 57, The treatrnent of prisoners of war who work for private persons, gven if the latter are
responsible for guarding and protecting them, shall not be inferior to that which is provided for by
the present Convention. The Detaining Power, the miiltary authorities and the commander of the
camyp to which such prisoners belong shall be entirely responsible fer the maintenance, care,
treatmant, and payment of the working pay of such prisoners of war,

Such prisoners of war shall have the right to remain in communication with the prisoners’
representatives In the gamps on which they depend.

Section IV. Financial Resourcas of Prisoners of War

Art. 58, Upon the outbreak of hostilities, and pending an amrengement on £his matter with the
Protecting Powar, the Detaining Power may determine the maximum amount of money in cash or
In any simifar form, that prisoners may have In their possassion. Any amount In excess, which was
praperly in their possession and which has been taken or withheld from them, shall be placed to
thair account, together with any monles depasited by them, and shall not be convertad Into any
other currency without their consent.

If prisoners of war are permittad to purchase services or commuodities outside the camp against
payment in cash, such payments shall be made by the prisoner himself or by the camp
administration who will charge them to the accounts of the prisoners concerned. The Detalning

Power will establish the necessary rules In this respect,

Art, 59. Cash which was taken from prisoners of war, in accordance with Article 18, at the time of
thelr capiure, and which Is In the currency of the Deteining Power, shall be placed to thelr separate
accounts, In aceordance with the provisions of Article 84 of the present Section.

The amounts, in the currency of the Detalning Power, due to the conversion of sums In other
currencies that are taken from the prispnars of war at the same time, shall also be credited to their

separate accounts,

Art, 60. The Detainlng Power shall grant all prisoners of war a monthly advance of pay, the amount
of which shall be fixed by conversion, into the currency of the sald Power, of the following

amounts:
Category 1 : Prisoners ranking below sergeants: eight Swiss francs.

Category II : Sergeants and other non-commissloned officers, or prisoners of equivalent rank;
twelve Swiss francs.

Category III: Warrant officers and commissioned officers below the rank of major or priseners of
equivalent rank: fifty Swiss francs,

Category IV 1 Majors, Hisutenant-colonels, colonels of prisonars of equivalent rank: sixty Swiss
francs.,

Category V ; General officers or prisoners of war of equivalent rank: seventy-five Swiss francs.

However, the Parties to the confllct concerned may by speclal agreement modify the amount of
advances of pay due to prisoners of the precedlng categories.

Furthermore, if the amounts indicated in the first pamgraph above would be unduly high compared
with the pay of the Detaining Power's armed forces or would, for any reason, serigusly embarrass
the Detaining Pawer, than, pending the conclusion of 3 special agreemeant with the Power an which
the prisoners depend ta vary the amounts Indicated above, the Detalning Power:

{z) shall continue o credlt the accounts of the prisoners with the amounts Indicated in the first
paragraph above; (b) may temporarily limit the amount made avaliable from these advances of
pay to prisoners of war for their own use, to sums which are reasonable, but which, for Category 1,
shall never be Inferior to the smount that the Detaining Pawer glves to the members of its own
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armed forces.
The raasons for any limitations will be given without delay to the Protecting Power.

Art. 61, The Detaining Power shall accept for distribution as supplementary pay to prisoners of war
sums which the Power on which the prisoners depend may forward to them, on condition that the
sums to be pald shall be the same for each prisoner of the same category, shall be payable to all
prisoners of that category depending on that Power, and shall be placed in their separate accounts,
at the earliest opportunity, in accordance with the provisions of Article 64. Such supplementary pay
shall not relleve the Detalning Power of any obligation under this Convention,

Art, 62, Prisoners of war shall be pald a falr working rate of pay by the detaining authorities direct,
The rate shall be fixed by the said authorities, but shall 2t no fime be less than one-fourth of one
Swiss frane for a full working day. The Detalning Pawer shall inform prisoners of war, as well as the
Power on which they depend, through the intermediary of the Protecting Power, of the rate of dally
working pay that it has fixed.

Working pay shall likewise be paid by the detaining authorities to prisoners of war permanently
detalled to duties or to a skilled or semi-skilied occupatton In connection with the administration,
Installation or maintenance of camps, and to the prisoners who are reqguired o carry out spirltual or
medical dutles on behalf of thelr comrades.

. The worklng pay of the prisoners’ representative, of his advisers, if any, and of his assistants, shall
be paid out of the fund maintained by canteen profits, The scale of this working pay shall be fixed
by the prisoners® representative and approved by the camp commander. If there Is no such fund,
the dataining authoritles shall pay these prisoners a fair working rate of pay.

Art. 63. Prisoners of war shall be permitted to recelve ramittances of money addressed Yo them
individuslly or collectively,

Evary prisoner of war shall have at his disposal the credit balance of his account as provided for In
the following Article, within the llmits fixed by the Detalining Power, which shall make such
payments ag are requested. Subject to financial or monetary restrictions which the Detainlng Power
regards as essential, prisoners of war may also have payments made abroad. In this case
payments adoressed Dy prisoners of war to dependents shali be given priority.

in any event, and subject to the consent of the Power on which they depend, prisoners may have
payments made In their own country, as follows: the Detaining Power shall send to the aforesald
Power through the Protecting Power, a notification giving all the necessary particulars concerning
the prisoners of war, the beneficlaries of the payments, and the amount of the sums to be pald,
expressed In the Detalning Power's currency. The sald notification shali be signed by the prisoners
and countersigned by the camp commander. The Detaining Pewer shall deblt the prisoners’ account
by a corresponding amount; the sums thus dabited shall be placed by It to the cradit of the Power
on which the prisoners depend,

To a2pply the foregeing provisions, the Detalning Power may ugefully consult the Model Regulations
in Annex V of the present Convention.

Art, 64 The Detalning Power shall hold an account for each prisoner of war, showing at least the
following:

{1) The amounts due to the prisoner or recelvett by him as advances of pay, as working pay or
derived from any other source; the sums in the currency of the Detaining Power which were taken
from him; the sums taken from him and converted at his request into the currency of the said

Power,

(2} The payments made to the prisoner in cash, or in any other similar form; the payments made
on his behalf and at his request; the sums transferred under Article 63, third paragraph.

Art, 65. Every ltem entered In the account of a prisoner of war shall be countersigned or Inltialied
by him, or by the prisoners® representative acting on his behalf.

prisoners of war shalt at all times e afforded reasonable faciiitles for conpsulting and obtaining
copies of thelr accounts, which may likewise be Inspected by the representstives of the Protecting
Pawers at the time of visits to the camp.
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When prisoners of war are transferred from one camp 0 another, their personal accounts wiil
follow them. In case of trangfer from ane Detalning Power to another, the monles which are thelr
property and are not in the currency of the Detaining Power will follow them. They shall be given
certificates for any other monies standing to the credit of thelr accounts.

The Parties to the conflict concerned may agree to notify to each other at specific Intervals through
the Protecting Powar, the amount of the accounts of the prisoners of war.

Art. 66. On the termination of captivity, through the release of a prisoner of war or his repatriation,
the Detalning Power shall give him a statement, signed by an suthorized officer of that Power,
showing the credit balance then due to him. The Detaining Power shall aiso send through the
Protecting Power to the government upon which the prisoner of war depends, lists glving all
appropriate partlculars of all prisoners of war whose captivity has been terminated by repatriation,
refease, escape, death or any other means, and showing the armount of their credit batanees. Such
lists shall be certiffed on each sheet by an authorized representative of the Detalning Power.,

Any of the above provisions of this Article may be varled by mutua! agreement between any two
Partles to the confiict,

The Power on which the prisoner of war depends shall be responsible for settling with him any
credit balance due to him from the Detalning Power on the termination of his captivity,

Art. 67. Advances of pay, Issued to prisoners of war in conformity with Article 60, shall be
consldered as made on behalf of the Power on which they depend, Such advances of pay, as well
as all paymeants made by the sald Power under Article 63, third paragraph, and Article 68, shall
form the subject of arrangements between the Powers concerned, at the close of hostilities.

Art, 68. Any clalm by e prisoner of war for compensation In respect of any Injury or other disability
arising out of work shaii be referred to the Power on which he depends, through the Protecting
Pawer, In accardance with Artlcle 54, the Detaining Power will, in all cases, provide the prisoner of
war congerned with a statement showing the nature of the injury or disabllity, the clrcumstances n
which It arose and particulars of medical or hospital treatment glven for it. This statement will be
signed by a responsible officer of the Detalning Power and the medica! particulars certified by a
medical officer,

Any claim by a prisonar of war for compensation [n respect of personal effects monles or valuables
impounded by the Detalning Power under Article 18 and not forthcoming on his repatriation, or in
respact of loss sileged to be due to the fault of the Detalning Power or any of lts servants, shall
likewlse be referred to the Power on which he depends. Nevertheless, any such personal effects
required for use by the prisoners of war whilst in captivity shail be replaced at the axpense of the
Detaining Power, The Detaining Power will, In alf cases, provide the prisoner of war with a
statement, signed by 3 responsible officer, showling afl avaliable information regarding the reasons
why such effects, monles or valuables have not been restored to him. A copy of this statement will
be forwarded to the Power on which he depends through the Central Prisoners of War Agency
pravided for in Article 123,

Section V. Relations of Prisoners of War With the
Exterior

Art, 69. Immediately upon prisoners of war falling into its power, the Detaining Power shail Inform
them ang the Powers on which they depend, through the Protecting Power, of the measures takan
to carry out the provisions of the present Section, They shail lkewlise inform the partles concerned
of any subsequent medifications of such meastres,

Art. 70, Immediately upon capture, or not more than one week after arrival at a camp, even iFit 5
a transit camp, [ikewise in case of sickness or transfer to hospital or to another camp, every
prisoner of war shall be enabled to write direct to his famlly, on the one hand, and to the Centrat
Prisoners of War Agency provided for in Article 123, on the other hand, a card similar, If possible,
to the model annexed to the present Convention, informing his relatives of his capture, address
and state of health. The said cards shall be forwarded as rapidly as possible and may not be
delayed In any manner.

Art. 71, Frisoners of war shall be allowed to send and regeive lefters and cards. If the Detaining
Power daems It necessary to Himit the number of {etters and cards sent by each prisoner of war, the
sald ruriber shall not be less than two letters and four cards monthly, exclusive of the capture
cards provided far in Article 70, and conforming as ciosely as possible to the models annexed to
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MEMO FOR RECORD 24 September 2004
TO: PR #44
FROM: TRIBUNAL #6

SUBJECT: ISN #‘eqnest For Witnesses/Documents

The Tribunal reviewed the request from Detainee #‘-to provide a definition of Al -
Qaida, list of associated organizations, contact a fellow refugee identified as Shahid
Abassian through the Rashid Trust Charity organization and a colleague identified
as Tahir Ashraf. Detainece aid the request for witness Shahid Abassian would
verify that he was ﬂeeiug the war and he was not armed and aiding any

organization, Detainee aid the request for Tahir Ashraf would verify that he
spent the preponderance of his time in Kabul building one school and teaching at
another,

‘The Tribunal bas identified an unclassified definition of Al Qaida and a list of
associated organizations to provide to the detainee, You are requested to schedule a
follow-up interview with the detainee to provide the unclassified definition of Al
Qaida, the list of associated organizations, and request he identify the address or
telephone number(s) of Shahid Abassian and the Rashid Trust Charity
organization. The request to contact Shahid Abassian may be relevant, but without
his address or the address of the Rashid Trust Charity organization the request is
deemed not reasonably available. The request to contact Tahir Ashraf is relevant,
reasonable and approved. All relevant and reasonable requests are forwarded to
the State Department to make contact with the Pakistani and United Kingdom
Governments and inform them of Detainee’s ﬁi'equest.

Tribunal President

Encttﬁgg%)
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MEMO FOR RECORD | 11 October 2004
TO: PR #44
FROM: TRIBUNAL #7

SUBJECT: ISN #-lequest For Witnesses/Documents

The Tribunal reviewed the additional requests from Detainee ;5'13 identified on his follow-up
Detainee Election Form. The follow-up election form requested a polygraph, a statemeit from his

lawyer, the following wiinesses or statements from the following witnesses: his wife
and his wife, § _ [ ossibly a detainee, Abdul Walid, Abu
Ukashah, GTMO Sudanese ] Hamilton of the International Committee of the Red

Cross (ICRC) and Y US Army.

The request for a polygraph is not the respousibility of the Tribunal. The Tribunal is ot
authorized to conduct polygraphs. The JTF office considers the request for a polygraph.
However, the Tribunal will consider the results of the polygraph if it is submitted to the Tribunal.

Contact was made with the detainee’s lawyer by telephore by cur Asst. Legal Advisor on 8
October 2004, The detainee’s lawyer will determine the availability of the documents the detainee
requested and will submit the documents to the tribunal. This request is deemed relevant,
reasonably available and approved.

WIth the detamee in 'l";: amstan and can rebut al!euahons of the government, This request is
deemed relevant, reasonably available and approved

Abu Ukashah can be found in Pakistan. He lives in Phase II, Hayatabad, Peshewar, PK. The
detainee says the Karkhana Police station knows his address. This witness can testify he was with
the detainee in Afghanistan and that the government’s allegations are false. This request is
deemed relevant, reasonably available and approved.

The Sudanese detainee can testify that the detainee did not attend an Al Qaida or Taliban training
camp. The witness may possibly be Detainee A written statement from this detainee is

deemed reasonably available and approved.

Patrick Hamilton of the ICRC, located in the United Kingdom can testify that Detainece @as
been previously classified as a POW in the US detention facility next to the Kandahar airport.
This request is deemed relevant, reasonably available and approved. ‘

United States Army, can testify that Detainee as been previously classified as a

P!! in the US run detention facility next to the Kandahar airport. This request is deemed
relevant, reasonably available and approved.

Tribunal President 2985
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MEMO FOR RECORD 14 Qctober 2004
TO: PR#44
FROM: TRIBUNAL #7

SUBJECT: ISN# 'Request For Witnesses/Documents

The Tribunal received further legal advise on Detainee requests for Patrick Hamilton of
the International Committee of the Red Cross (ICRC) an US Army. Patgj
Hamilton of the ICRC and nited States Army, can testify that Detainee #
previously classified as a POW in the US detention facility next {o the Kandabar airport.

as been

Due to the limited scope of this Tribunal, the testimony of Patrick Hamilton of the ICRC an

United States Army, is deemed not relevant in determining whether or not Detainee
properly classified as an Enemy Combatant. This request for testimony from Patrick Hamilton
and is denied. :

S

However, if the Tribunal determines Detzinee #‘e be properly classified as an Enemy
Combatant, this information could be determined fo be relevant during the Administrative
Review Board and should be reconsidered at that time.

_ L
Tribunal President
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AL QAEDA

Al Qaeda is a radical Sunni Muslim umbrella organization established to recruit young Muslims
into the Afghani Mujahideen and is aimed to establish Islamist states throughout the world,

overthrow ‘un-Islamic regimes’ expel Us soldiers and Western influence from the Gulf, and
capture Jerusalem as a Muslim city.

2987

4 ofS



NORTHERN ALLIANCE AND THE US COALITION

L.

2.

The anti-Taliban Northern Alliance was made up of forces that allied against the
Taliban after the Taliban took confrol of Afghanistan in 1996.

These are the forces allied with the US and coalition during Operation Enduring
Freedom, which began on 07 Oct 2001, four weeks after the airline bombing of

the world trade centers (9-11). _
Northern Alliance Forces include the following between 1996 and present:

o Tajik leader, former Afghan president Burhanuddin Rabbani, created
Jamiat-I Islami (Islamic Society)

e Jsmail Khan, Tajik forces in the west

¢ Commander Ahmad Shah Masoud, Rabbani’s Mujahadeen commander,
(Built Shura-yi-Nazar-I Shamali — Supervisory Council of the North-SCN)

s  SCN- coordinated Jamiat commanders, they developed into Masood’s
Islamic Army, Urdu-yi Islami.

o  (General Abdul Rashid Dostum, Sunni Muslim Uzbeks, in Mazar-1 Sharif,
the Junbish-1 Milli-yi Islami (National Islamic Movement)

o Hazara Shiites- Central Afghanistan, tribal factions, Iranian supported
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UNCLASSIFIED/FOUO

Personal Representative Review of the Record of Proceedings

I acknowledge that on\k- November 2004, I was provided the opportunity to review the
record of proceedings for the Combatant Status Review Tribunal involving ISN

i have no comments.

X My comments are attached.

3 Any pd

-

Date

ISN iR

Enclosure (6)
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Comments on Tribunal Results for ISN -

The detainee requested witnesses who would testify that he was designated a Prisoner of
War (POW) during his detention at Bagram Afghanistan by the United States military.
Mr Patrick Hamilton of the International Committee of the Red Cross and Army Sergeant
were requested by the detainee to testify that the he wore a United States
military supplied POW card around his neck for over 2 months at the Bagram detention

facility.

The categoties of enemy combatant and POW are mutually exclusive. Thus were the
assertion of the detainee true, this would have been compelling evidence supplied by the
United States. The fact that the Tribunal was instructed to assume that the detainee is an
enemy combatant does not provide a means of denying the detainee the right to rebut the

presumption.

The Tribunal incorrectly ruted the above witnesses not relevant because they were not
disputing that the detainee aided the Taliban or al Qaida, POW status would not have
precluded these facts from being true.

The request of the detainee for a polygraph examination was not allowed based on the
incorrect conclusion that the Tribunal did not have the authority to order such a test
because no polygraph examiners are assigned to the Tribunal process. There is nothing in
the convening order that states this. Further, the comments on the validity of polygraph
tests in the Tribunal decision are inappropriate given that none of the members are
polygraph experts, If the Tribunal members did consult a polygraph expert before
reaching this conclusion, that information should have been included in the government
evidence. The fact that the convening order allows wide latifude in admitting evidence
such as hearsay testimony indicates that excluding this evidence runs conirary to the
intent of the convening order.,

The above-mentioned failure to view relevant testimony denied this detainee adequate
due process as outlined in the order of the convenin i
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