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Case 1:05-CV-{)230RMC Document 1 Filed 1211(5005 . Page 20133 

PETITION FO~ WRIT OF HAUEAS CORPUS 

Petitioner Jobran Saad Al-QUhtani seeks the Great Writ. A cit~en of ~ Petitioner A1- . 

Quhtat;ri acts on his own behalf and through his Next FrieI;l.d, Nawal Maday Al-Quhtani, his wife. 

He is a civilian wrongly classified as an "enemy combatant" by the President of the United 

States, and is b~ing held virtually incommunicado in military cuStody at the United States Naval 

Station at GuatttanamoBay, C\ilia ("Guantan~o''), without basis, without charge, without ,. , 
access to counsel and without being afforded.any fair process by which he might challenge his 

.. . . I 

detention. Petitio;ner is being held by color and authority of the Executive, and in vio~ationofthe 

Corn;titution, laws and treaties of the United States as well ~ customary jnternational ~law. 

A,ccordingly; this Court shoul~i issue a Writ of Habeas Corpus cOPlpelling Responden~ eithert.o 
. . . . I 

release Petitioner AI-Quhtani or to establlsh, in this Court the· lawful hasjs for Petition~ Al-, 

Quhtani 's detention. This Court should also order injunctive and declaratory relief.. ; 

Pursuant to the President's authority as Commander-~-Chief, his authority un:der the 

laws and usages of war, or under the November 13 Executive Order, RespOndents GeOrge W. . , 

Bus14, President of the United States, Donald H. Rumsfeld, U.S. Secretary ofDefense!Anny 

Brigadier General Jay Hood, Commander of Joint Task Force-GTMO, and Army Col~>n~l Mike 
i 

BUlllgamer, Commander, Joint Detention Operations Group, JointTask Force-GTMq, are either 

ultimately responsible for or have been charged with the respon~ibility ofmaintaininithe 

custody and control of the detained Petitioner Al-Quht~ at Guantanamo. 

I • .ruruSDICTION 

1. Petitioners bring this action under 28 U.S.C. §§ 2241(6)(1) and (c)(3), and 2242. 

Petitioners finther invoke this Court's jurisdiction under 28 U.S.C. §§ 1~31, 1350, 1651,2201, 

2 
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Filed 12/12/2005 Page 3 of 33· o "-" 

and 2202; 5 U.S.C. § 702; Articles I and n of~ and the Fifth and S~th Amen4ments to ,fue(Uitited· 

States Co11f>titution. Because they seek declaratory relief, Petitioners also rely on Fed .. R. Civ·.P. 

57. 

2. This CoPIi is eOJpowered under 28 U.S.C. § 2241 to grant this Writ ofBabeas;Corpus; 

and to entertain ~ Petition filed by Nawal Maday A1-Quhtani~ theNext Frie,nd ofP~i1iQner 

Iobtan S~dAl-Qub.4mi, under 28 U.S.C. § 2242. This Court is further empowered to declare 

the rights and other lega~ relations of the parties herein by 28 U.s~C. § 2201, apd to effectuate 

and enforcedeclaratoryre],iefl?y all nec~ssary and proper means by 28 U.S.C. § 2202" as this 

case involves an actual ccmtroversy within the Court's jurisdiction. Finally, this Court is 

authorized to issue all writs necessary or appropriate in aid of its jurisdictiop by 28 U$.C. § 

1651. 

ll. PARTIES 

3. Upon'infonnation and belief, Petitioner Jpbran. Saad Al-Quhtani is a Saudi Ar~ia citizen 

who is presently incarcerated at Guant3nan:to and held in Respondents' unlawful custcpdy and .' '. 

control. See. Exhibit A Authorization ofNawal Maday A1~Quhtani. 

4. Petitioner Nawal.Mada,y Al·Quhtani is Petitioner Jobran Saad Al-Quhtani's w~fe. ld. 

She is a citizen Salldi AraQia. ld. BecaUseh~r has been denied: access to legal counsel and to the 

courts of the United States, she acts as his Next Friend. ld. 

5. Respondent George W. Bush is the Pre~ident of the United States and Commander-in,. 

Chief of the United States Military. Petitioner Al-Quhtani is being detained pursuant,to 

Pre~ident Bush's authority as Commander-in-Chief, under the laws and usages of war .or, 

alternatively, pursuant to the Executive Order of November 13,2001, Detention, Treatment, and , 

3 
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Case 1:05-cv-02387 -RMC Document 1 o Filed 12/12/2005 Page 4 of 33 o 
Trial. of Certain Non-Citizensin the War Agai~t Terro~tn, 66 Fe¢ R,.~g. 57,833 (~bvcinbei 13~ 

2001) ("Executive Order"). President Bush is responsible for Petitioner Al-Quhtani' sunlawful . 
, I. .. . 

detention atld is sued in his official capacity. 

6. Respondent Donald Rumsfeld.is the Secretary of the United Sta.tesDepartmenfof 

Defense. PurSuant to the:Presidep.t's authority as Commander-in-Chief) under thelaW[S and 

usages of war or, a1t~vely pursuant to the E~ecutive Order, Respondent R~el~:'has been 

charged with the responsibility C?f maintaining the 9ustody and control.ofPetitioner~-QUhtani. 
. ~. . . 

He is sued in his official capacity. 
. . . . 

. . ~ 

7. Respondent Brigadier Gen. Jay I:Iood is the Commander of Joint Task Force-GTMO, ,th~ 

task f<>rce rumiing t;4e detention op~ation at Guap.ta:Q.1ll1l0 Bay. He.has supervisory re~ponsibility .' '; . 

for Petitioner Al-Quhtani <,Uld is sued in his official capacity. 

8. Respot;ldent Army Col. Mike Bumgarner is the ComtI:lander ofthe Joint Detenfon 

Oper~tions Group and the JTF-GTMO dete:otion'(:amps, inGluding the ~.S. facility w~ete 

Petitioner Al-Quhtani is pre~ently held. He is the imme~t~ custodian responsible fo~Petitioner 
I . '.: 

AI"'Quhtani;s detention atld is sued in his official capacity. 
. 

9. Respondents are direedy respo;osible for any activities undertaken by or under :the 

r 

supervision of any agc;mts 01: employees acting on their behalf, or of agents or employ~es of 

private contractors ("contractor eJ;l1pl0y,ees"} with whom any agen~y under Responde:1-ts' 

, . 

authority or supervision has contracted for the provision of services at Guanta:hamo. NI 

references to Respondents' a;ctions in this l?~tition include activities perfomie4 by Respon~ents' 

agents or employees, other government agents or employees or contractor eq:tployees.! 

4 



Case 1 :05-tv-0230RMC Doc~ment 1 Filed 12/1 <:)05 . Page 5 cif 33 

Ill. STATEMENT OF FACTS 

10. Upon information andbelief: Petitioner M-Quhtani is not, nor has he ever be~ an 

ene:mY alien, lawful or unlawful belligerent, or combatant of any. kind under any 4efi,nition 
l 

adopted by the government in any civil or military proceeding~ 

11. Upon infonnation and beliet: Petitioner Al-Quhtani is not, nor has he ever be~,·an 

, ;. 

"enemy combatant" who was ''part of or supporting forces hostile to the United States ot . . , ~. 

coalition partners in Mghanistan and Who were engaged" in an anned conflict against the United , 

States there." IJamdi v. Rumsfeld, 542 U.S, ~ 124 S. Ct. 2633, 2639 (plUIa~ty) (2004). 
'. I . 

12. Petitioner AI-Quhtani seeks to "enforce his right to ajudicial deterinination by;an 
, 

appropriat-e and lawful authority that there is a"factual and legal basis for Respondent~' 

detennination that he is either an "enemy combatant" as defined by the United States SupreI)1e 
I " "" 

i 

Cotut"in lfamdi or an "enemy cOIXlbatanf' as that teon is defined and used by the Exe~utive in the 

Combatant Status Review Tribunals," 

13, Upon information and belief, at the time of his ~eizure a.nd detention, Petition~r Al-

'"" 
Quhtani was not a member of the Taliban Government's aimed forcf;i:sor AI Qaeda ¥e did not 

I 

cause or attempt to cause any harm to Anlerican p"ersonnel or property prior to his det~'ntion, He 
:' 

had no involvement, direct or indirect, in the terrorist attacks on the United States on September 
" . 

11, 2001, the ensuing international arm,ed conflict, or any ac:t of inten;tational terrorj~ attributed 

by the United States to AI Qaeda. He r~ains inc~"erated at the V.S. Naval base at ;: 

I 

Guantanamo," Cuba, a territory over which the United States e~ercises exclusive jurisdiction and 
. I . ", 

control. 

'" 
14. Pytitioner AI,.Quhtani has not been aff~rded any procedures that w<?uld satisfY. hi,s rigqts 

5 



Case 1 :'05-CV-0230RMC Document 1 Filed 12112(505· Page 6 of 33 

tinder th~ tnost :fundatnent~l COlllIQ-on law notions of due process, the U.s. Constitution, the laws . 

and treaties of the United States, or customary intemationallaw. 

15. Upo:n information ~d belief: Petitioq.er AbQuhtani desires to pursue in the colJrts ofthl,'l 

United States every available legal challenge to the lawfulness of his detention. 

The Joint Resolution 

16. In the wake of-the Septemb~ 11, 20Ql attac~ Ollthe United Stat~s, the Unite4 States, at 

the direction of President Bush, began a massive military campaign againstthe Talibap 

governmept, then in power in Afghan.istan. On September 18, 2001, a Joint Resoluti~riof 
. , 

C9ngressauthori~ed President Bush to use fc;>rce against the ''nations, organizations, ~r persons" 

that "planncxl, auth9ri.ze4, co.rp.mitte~ or aided the terrorist attacks on September 11, i001, or 
i: 

[that] harbored such organizatioI)S orperso~." Joint Resolution 23, Authorization f0ri:Use of 

Military Force~ Public Law 107-40, 115 Stat. 224 (Jan. 18,2001) ("Joint Resolution"). 
I 

: 
17. As, upon infomiation and belief, Petitioner Al-Quhtani did :not participate in ~e anned 

·conf;lkt at any point in time, he is not properly detained pursuant to President Bush's ~uthority as 
• . 1 

Con1mander-in-Chief;·under the laws and usages of war, or under the Joint Resolution. 

18. Upon information an.d belief, Petitioner Al-Quhtani is not, and has never been? a member 

of AI Qaeda or any other terrorist group; Prior to his detention, he dj.d not commit anY-violent act . . . . . 

agairist any American person or espouse any violent act against any American personior property. .. . 

He had no involvement, direct or indirect, in the tetrorist attacks on the United States :on . . .' , . . 

September, 1 1, 2001, or any act of international terrorism attributedby the United States to Al 

Qaeda or any other terrorist group. He is not properly subj ect to the detention order issued by 

6 



Case 1:05-cv-02387 -RMC Document 1 Filed 12/12/2005 Page 7 of 33 
r'\ o V 

President Bush. As he d.i4 not participate in the a.rqted conflict 3:t ap.y point in time, he. i~ not 

properly subjeclto President Bush'$ authority as Commander-in:..Chief or under the laws and 

usages of war. 

The Executive Order 

19. On November 13, 2001, Respondent Bush issued an, Executive Order authorizing 
'. .: 

, 
Respondent Rumsfeld to detain indefmitely anyone Respondent Bush has "reason to ~elieve": 

1. is or was a member of the organization known as a1 Qaeda; 

ii. has engag~d in,:aided or abetted, or conspiI:ed to commit, acts of 
international terronsm, Or acts . ~ preparation. thei'efor, that have ca1l!)ed, threaten. 
to cause, or have as their aim to cause, injury to or adverse effects on the United 
. States, its citizens, national security, foreign· policy, or economy; or . 

lll. haEl knowingly harbored·:one or more individuals described iP: 
subparagraphs (i) and (ii). 

See Executive Order, 66 Fed. Reg~ 57~833, §2 (Nov~ber 13, 2001). President Bush ~ust make· 

this determmation in Wl;iting. The Executive Order was neither. authorized nor direct~ by 

Congress, and is beyond the scope of the Joint Re~olution of September 18,2001. 

20.. The Executive Order purports to vest President Bush with the sole discretioJ;l tp identify 

individUals who fall, within its p~ew. It es4lblishes no standards governing the exercise ofhis 

discretion. Once a person has been detained, the Executive .order contains no provisi~n for that 

perSon to be notified of the charges he may face. The Executive Order authorizesdeqrinees to be 

confined indefinitely without charges. It contains lIO provision for a detainee to be nqtified of his 
. -

:tjghts-under domestic aJ;ld intematjonallaw, and provides neii@r the,right to c01ll,lsel,~nor the 

rights to notice of consular: protection or to consular access at the detainee's request h provides 
. I' . 

no right to appear before a neutral1ribunal to review the legality of a detainee's continufld 

7 
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Case 1 :05-cv-02387-RMC Document 1 o Filed 12/12/2005 Page 8 of 33 o 
detention and contains 11,9 provision for recourse to an Article, m court Iii fac~ the E~Ci.itive· 

Order exprGssly bars revi~w by any court. The Executive Order aut1.)orizes indefinite and 

unreviewable detention, based on nothing more than. th~ President Bush's written detdnnination 

that an individual is subject to·its terrris. 

21. The,Executive Order was promulgated in the United States and in this judiciaLdistrict, the 

decisi~nto incarcerate Petitioner AI-Quhtani was made by Re~pondents in the UnitedjStates and 

in this judiqial district, the decision to detain Petitioner Al-Quhtani at Guantanamo 'w~ made i~ 

the United. States and in thisjudicial district, and the decision to continue detaining P~titioner Al-
~ . ; 

Quhtani, was, and is, being made by Respondents in the United States and in this judiPial district 

22. 'Petitioner AI-Quht~ is not properly ~ubject to th,e Executive Order. 

23.. petitioner has not been, and is not being, detained lawfully either pursuant to the 

E:&ecutive Order, President Bush's authority as Co:rnmander-in,:,Chiefand/or under th~ laws and 

usages of war. Petitioner was not arrested, or detained by the United, States in the cOUfse of an 

armed conflict Petitioner Al-Quhtani is not properly detainedunde,r Presidenn3ush'~:authority 

a!;i Commander-in-Chief or under the laws and usages of war. 

Guantanamo Bay Naval Stati'on 

24. On or about J!Uluary 11,2002, the Unit~d States military began transporting prisoners 
.. 

captured iil Afghanistan to Camp X-Ray at the United States Naval Base in Guan~o Bay, 

Cuba. In April. 2002, all prisoners were transferred to a Camp Delta, a more permanept prison 

facility at Guantanamo. Currently, pri~oners are housed in Camp Delta and Camp Fivf:~ an 

additional maximum-security interrogation and detention center. 

25. Prisoners incarcerated at Guantanamo are entitled to t<;:stilie legality of their detention in 

8 



Case 1:0S-CV-0230RMC Document 1 Filed 12/1200S·· Page 90133 

the fed~al ~ourts. Ras.ul v, Bush, 542 U.S. -' 124 S. Ct. 2686; 2698 (June 28, 2004). 

26. By at least early 2002, the precise date being unknown to counsel, but known. to 

Respondent,s; the United States military transferred PetitioD¥I Al-Quhtani to GuaJltan~o, where 

he has been held ever since, in the custody and control of Respondents. 

The Conditions of Detention at Guantanamo 

27. Since gaining control of Petitioner Al-Quhtani, the United States military has ~ld bUn 

virtually incommunicado. 

28. UPO?- information and belief, Petitioner Al-Quhtani has been or will be interr~gated 

repeatedly by agents of the. United States Departments, of Defense and Justice,. and th~· Central 

J,ntelligenc~ Agency, though he~snot been charged with an offense and has not beeirnotified of 

any penclin~ or contemplated char~es: He ha.s not appeared b~fore a lawful military or civilian 

tribunal, and has not been provid~d access to counselor the means to contact and seevre counseL 

He has not peen a4equately informed of his rights under the United States, Constituti<>;n, the 

regulations of the United Sta~s M,ilitary, the Geneva Convention, the International C?venant on 

Ci~ and.l?olitical· Rights, the American Declaration on the Rights and Duties of M~ the .1954 

Convention Relating to. the,Status ofRdugees or customary intemationallaw. Ind~ed, 

Respondents have taken the position tb.at Petitioner AI-Quhtani should not be inform~~.l:ofthese 

rights. As a result, Petitioner Al-QUhtani lacks any ability to protect or to viildicate hIS rights 

under domestic and international law . 

29. Upon infonnation and belief, Petitioner AI-Q\lhtani has b~ forced to provide, 

involuntary statements to Respondents' agents at Guantanamo. 

30. Upon information and.beUef, Petitioner Al-Quhtani 4as beyn held under conditions that 

9 
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viol~te his constitutional and ip.temational rights to dignity and. freedom from torture OO).d frohi. 

cruel, inhuman and degrading treatment or punishment. See, e.g.: 

a. Amnesty International, "Guantanamo and Beyond: The' Continuing PUrsuit of 

" Unchecked Executive Power," at83-115, Ch. 12-13, Al\.1R. 511063/2005 (13 May 

2005); 

.' 
b. Physicians for Human RightS·, ''Break Them pown: Systematic Use of' 

Psychological Torture by US Forces," Ch.3 (2005); 

c. United N~tions Press ~elease, "United Na~ions Human Ri~t~ Experts:Express 

Continued Concern About Situatipn of Guantanamo Bay Detainees," F;eb. 4, 

2005; 

d. International Committee of the Red Cross, Press,'Release, "The IeRe's Work at 
, , . . .' ~ 

Guantanamo Bay," Nov. 30, 2004; 

. . 
e. ~temational Committee of the Red Cross, Operational Update, "US D,etention 

Related to the Events ofSept~ber 11, 2001 apd Its Aftennath - theR~le of the 

IORC," July 26, 2004; 

£ Amnesty IntematiQl1a.4 United States. of America: Human DiWZ ity Dented: Torture 

and Accountability in, the 'War on Terror', at 22 (Oct. 27, 2004) (ayailable at 

http://web.amnesty.orgllibrarylIndexlENGAMR 511452004); see also; 

g. Barry C. Scheck, Abuse 'of Detainf!es at Gua~tanamo Bay, The' Nat'! Assoc. of 

Criminal Defense Lawyers Champion, Nov. 2004, at 4-5. 

31. Indeed, many of theSe violations - including isolation for up to 30 days, 28-h~ur 

interrogations, extreme and prolo,nged stress pO!jitioIlS, sleep d~privation, sensory assaults, 

10 
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removal of clothing, hoodii1g,and theuse'of dogs' to create anXiety and terror-:-were·.actually '. 

interrogation t¢ehniques approved for use at Gu.antanamo by the most senior Dep~ent of 

Defense lawyer. See e.g., Action Memo from William J. Haynes II, General Coun.sel;DOD, to 

'" Secretary of Defense (Nov. 27, 2002); Pentagon Working Group Rf3Port on Detainee: 
\ . 

Interrogations in the Global War on Terron'sm: Assessment o/Legal, Historical, Pol~cy and 

. Operatio~al Consideratf,"01ls, at 62-65 (Apr. 4, 2003). 

32. In a confident{al report to the United States government, the JeRC charged the U.s. 

ntilitary with ip.t-entiol1a1 use during interrogations of;psychological andphysi?al ~oercion on 

prisqners at. Guantanamo that is ''tantamount to torture." See Neil A Lewis, ''Red Cross Finds 
'\ I 

Detainee Abuse in Guantanamo," New York Times, Nov. 30, 2004, at AI. Th~ report includes 

claims that doctOrs and other medical workers at Guaw:.anamo partkipated iIi planning for 

interrogations. Id.; see also M. Gt-eggBlocheand Jonathan H. Marks, "When Doctor~ Go to 

War," New England Journal o/Me4icine. Jan. 6, 2005, at 3-4. 

33. Since details,ofthe lCRC~s report emerged, newrevelatioI;lS of abuse and tortUre at 

Guantanamo have appeared, including FBI memos detailing torture and "highly aggressive 

interrogation techniques" inc11lqing.24-plus ho.ur interrogations involving' beatings, t~perature 

extremes, dogs, prolonged isolation, and lc:md music. See e.g.: 

a. Carol D. Leonnig, "Guantanamo'Petainee Says Beating lnjUred Spine~>Now in 

Wheelchair, Egyptian~Bom Teacher Objects to Plan to Send Him to Native 

Land," Wash. Post, Aug. 13,2005, at A18 

b. Amnesty International; "Guant~() and Beyond: The Continuing Pu~suit of 

Unchecked Executive Power," at 83-115, Ch. 12-13, AMR 511063/2005 (13 May 

11 
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2005); 

C. .' Guantanamo: An Icon ofLawlessnes$, Amnes~ Intenia~01ial.. Jan; 6,2005, at.jjS;· . 

see'also 
, 

d. Neil A, L~wis, ''Fresh. Details Emerge on Harsh Method$ a.t Guantanazpo/' New 

York Times, Jan. 1, 2005, at All; 

. e. Carol D. Lepnnig, ''Further Det$ee Abus,e An~ged; Guan~o Pri~on Cited in 

FBI Memos," Washington Post, Dec.26, 2004, at AI; 

f. NeilA. Lewis~d.David Johnston, ''New F.B.I. M(;:mos Describe Abu:ses of Iraq 
. , , . . . 

Inmates," New York Times, Dec. 21, 2004, at AI; 

. g. Dan Eggen and R. Jeffrey Smith, "FBI Agents Allege Abuse ofDetaiIfes at 

Guantaruuno Bay," Washington Post, Dec. 21,2004, at AJ; 

h. Neil A. Lewis, "'F~B.1. Memos Criticized Practices at G~tan~o," ~ew York 

Timesl Dec. 7, 2004, at AI9. i , 
i, 

'. 34. As well, the Associated Press has reported allegations that female Guantauamp . 
I 

mterrogators ba.ve used sexual taunting, including smearing fake menstrual blood on.~ detainee's 
. ~ 

i 

face~ to try to break Muslim detainees. Associated Press, Gitmo Soldier Details Sexulfl Tq.ctics, 

Jan. 27, 2005; and see Amnesty International, "Guantanamo and Beyond: The Conti~ing 
. I 

. Pursuit of Unchecked Executive Power," at 89-90, Ch. 12, AMR5lf063/Z005 (13 M~y 2005). 

JS. In faGt, some oithe well-publicized and egregious interr()gation techniques us¢<t in the 

.. Abu Ghraib torture debacle -:-such as aggressive use of dogs, sexual humiliation, str~ss positions 

. ~ 

and sense deprivation-were pioll,eered at Guantanamo. See Josh White, "Abu Gijrai~Dog 

Tactics Came From Guanta+lamo; Testimony Furtb.er Links Procedures at 2 Facillties," Wash. 

12 
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Post, July2"l~ 2005, at A14; and JOsh White, "Abu Ghta,ib Ta~ticsWere First Used at . 

Guantanamo,'~ Wash. Post, July l4, 2005 at Ai. 

36. The UJllawful and unconst~futional int~rrogatioll techniq~es used by ~ponderitsa1··. 

Guantanamo 4lclu~ no~ only physic~.l and Psychological abuse but also otb.~ impe~ssible 

. conduct contrary to due process requirem~:pts, including, uponin,formation and belief;· having 

ageo1s ofth~ Government present themselves as lawyers for the detainees during meepngswith 

the detainees, for the purpose of extracting information from the detain~s. See Sam ~annel, 

"Lawyers Describe Guantanamo Detainees," Seattle Post-lntelligencer~ Jan. 1.9,2005f 

37. As.well, nrilitary defense lawyers have been in~tructed to materially limit their 
" f.., • 

t~entation disfavorably to their detainee clients in violation ot'due process. See D~vid 

lohnston & Neil Lewis, "LaWyer Says Military Tried To Coerce Detainee's Plea," NY. Times, 
'. .: 

June 16; 2005·at A25 (Late Ed.). 

38. Respon~ents, acting in<lividuaIiy or tlrrough their agents, have stated that, limi~tiol'ls, 
. , . . . ~. 

which nonnally apply on coercive intecrogation techniques used by U.S. mi~itary offi?ials under 

the auspices of the Department of D.efense, do not apply to interrogations conducted by agents of 

the. CIA or other entities under Presiden~ Bush. See e.g.~ Arpnesty Inte;mational, "Guap.tanamo 

and Beyond: The Continuing P~t ofUncheck~d Executive Power,'~at27-43, Ch. 5, A1\.fR 

511063/2005 (13 May 2005); Eric Lichtblau, "Gonzales Says '02 Policy on Detainees,Doesn't 

. . 

Bind ,CIA," New York Tim~8, Jan. 19,2005, at A17; Dan Eggen ·and Charles Babingtqn, "Torture 

by U.8~, Personnel·lllegal, Gonzales Tells Senate," Washington Post, Jan. 18) 2005, at A4. 

39. In published statements;President Bush and Secretary Rumsfeld, and pte<lece~sorsof 

Hood and Bumgarner, resp~tively. Lenhert and Carrico, have proclainied that the UI:!.ited States 

13 
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.' may hold ;the detainees, Under their cuirentconditio~ inclefmitely:See;·. e.g., :R.~laDdW atson, The ' . 

Times (London)~ Jan. 18,4002 (''Donald Rumsfeld, the u~s. Defense Secretary, sugg~sted last 

night that A1:.Qaeda Msoners could be held indefinitely at the ~ase. He s~d that the ~etention of 

some would beopen~ended as the United States tried to build a caSe agamst them."); Lynne 

. Sladky, Assoc. Press, Jan. 22, 2002 ("Marine Brig. G~. Mike Lehnert, who is in cl;largeofthe 

detentipn rqissiot;l., defended the temporary cells wh~re detaine~s ~e b¢ing held [ ... ] 'yV e have to, 

look at C~ X-ray as a.work in progress [ ... J' Lehnert told CNN. Lehnert said plall$ are to 

build a mo¢. pennanent prison 'exactly in accordance \Vith federal prison standards''); John 
, 

Mintz, ''Extended Detention in Cuba Mulled," The Washington Post,. February 13, 2002. ("As the 

. Bush Administration n~s completion of new rules for conducting military trials of (oreign 

detain~s, U.S. officials say they envision the naval base at Guantanamo Bay, Cuba, ~ a site for 
• . '. I 

'the tribunals and as a terrorist penal colony for many years to come."). 

40. According to the Department ofDefen.se, detainees who are adjudged innocent of all 

charges by a ntilitary commission may nevertheless be kept in d,etention at Guantanarp.o 

. indefinitely. See Department of Defense Press Back~ou:rid Briefing of July 3, 2003, ~t 

http://wWw.defenselink.mil/transcriptsl2003/tr200307Q3-0323 .html (last visited Au~st 24, 

2005). 

41. CO'!lIlSel for Respondents havealso consistently tIi$tained that the United ~tates.may 

hold the detained Petitioners under their cuqentconditions indefmitely. {n.re Guant4namo 

Detail1ee Cases, Nos. 02-:CV-0299 (CKK), etal., (D.D.C.), Tr. of Dec. 1,2004 OralArgwnent 

on Motion to Dismiss at 22-24, statem€D.ts of Principle Deputy Associate Att'y Gen. Brian 
. I • 

Boyle; see also Dana Priest, "Long~Term Plan Sought for Terror SuSpects." Wash. Post, Jan. 2, 

14 
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, .:" 

2005, atAI ~ .. 

42. In fact, the Gov~rmnent has failed to release detainees even after theyl;lave l>eenfound· 

to benon-~emy combat~ts by the CSRT~. See Robin Wright, "Chinese Detainees Are Men 

· Without a qountry; 15 Muslims, Cleared o~Terrorism Charges, Remain at Guantan~o With 

Nowhere to Go," Wash. Post~ August 24, 2005, at Al (Final Ed.); and Ben Fox,. "U.S: to Ease 
\ . . , 

. Conditions for Some Detainees," Chicago Trw., Aug. 11,2005 at C4 . 
. , 

· 43. 'TIteGovernment has recentlyacknbwledged.plans to begin constructirtg a new,.more 

· penna,nent facility at Guantanamo. Christopher Cooper, ''In Guantanamo, Prisoners Languish in 

,a Sea ofR~ Tape," Wall Street Journal~ Jan. 26, 2005, at AI; Associated P~ess, "Gi:uintanamo 

. Takes onth~ Look ofPennanency," Jan. 9, 2005. 

Rendition 

·44. During interrogations, detaineeS have also been threatened with reIldition or tri:W.sfer to 
.. , 

countries that permit indefinite detention without charge or tri~ and/or f9utinely practice torture . 

. . :Upon information and belief, the United.8tates has secretly transferred detaip,ees to stich 

. .countries without complying with the applicable legal requirements for extrad~ti9n. thls 

.. p;ractice~ kn,own as "extraordinary rendition," ~s used to facilitate itlt~ogation by subjecting 
; 

detainees totqrture. See Jane Mayer, "Outsourcing Torture: The Se~t History ofA$erican's 

''Extraordinary Rendition" Progi-aItl, The New Yorker, Feb. 14, 200~, at 106 . 

•. 45. The U~S. government's practice of extraordinary rendition has been wel~ documented 

. . . 

. by American and internati~nal news organizations, including, inter alia, the Washingf0n Post, 

The LosA.nge?es Times, and the British Broadcasting Corporation (the "BBC''). Acc~rcling to 

. news accounts: 

15 
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Since:Septembe~·lt,tlie,U:S.goyetnni~nthas.secr~tlytnuisPbrled'doiens·of 
people suspected, of~ to terrorists to countries other than th~ Uolted 
States bypassJng extradition procedures.an4legal fonnaljties; according to .. 
Western diplomats and intelligence source .. The suspects have been taken to' 
cowrtries ... whose intelligence services have close qes to the CrA and 
where they·canbe subjected to interrogation tactics -~ including torture and .. 
threats to families -- that are illegal in the United States,the sources said. In 
some cases~ U.S; intelligence agents remain closely involved in the . , 
interrogations, the sources said. 

Raj{v Cham+.asekaran & Peter Finn. "U.S~ Behind Secret Transfer of Terror Suspects/'W Cl$h. 

.Post,Mar. ll, Z002, at A1; $ee also Dana Priest, ''Long Term Plan Sought for Terror Suspects,." . .. 

· Wash. Post, Jan. 2,2005, atAI ("The transfers, called 'renditions," depend on arrang~ments 

between t,h~ United States and other countries, such as Egypt ... , that agree to have local security 

services hold. certain suspects in their facilities for interrogation by CIA and foreign liaison 

officers."). 

46. In fact, the Government has recently announced its intention to render many 

Guantanamo detainees to countri¢s which have a poor rt:(cord of t;especpng human rights and 

which engage jn torttire.&e e.~_, Matthew Wax;r,nan, "Beyond Guantanamo," Wash. 'times, Aug. 
'. 

20,2005·, at A17; Robin Wright 3.P-d.Jo~h White, '·'U.S. Holding Talks on Retuni ofD~tainees; 

· Administration Close tQ Reaching Agreements Wi1;h 10 Muslim Gover,nments," Wash. Times, 

August 9, 2005, at Al3; Neil Lewis, "Guantanamo Detention Sit~ Is Being Transformed, U.S. 

Says,",NY Times, August 6,2005, a1A8 (Late Ed.); Paul Richterj "U.S. to Repatriate 110 

Afghans Jailed at Guantanamo Bay," LA Times, Aug. 5, 2005 at AIS. 

· 47. Moreover, upon belief and ipformatio~ the Government is conditioning such rendering 

. of detainees to theiihome coUntries on the requirement that the home coUntry imprisqn the 

<le~inee, ,,:,ith9utregard to the detainee's individual factual or legal situation. See Ropin Wright 

16 
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I, 

and' Josh Whi.te~ '~U.S. Roiding Talks onR~tu.tnofDetairiees; A<4ninistration Close to'Re~ching 

Agree111.en,ts With 10 Muslim Governments," Wash. Post, August 9,.2005, atA13; BBC 

, ~Wor1dwide Monitoring, ''USA to release 107 Yemenis, from Guantanamo Bay," Augllst 10,2005 
, ' "\' 

'(available from LEXlS, MWP90 fil~) C'The US authorities declared few days ago t~ they 

. would extradite detainees from Guantanamo Bay to Afgharristan, Saudi Arabia and Yemen on the 

condition [$at they are] to be put injail"). 

i 

,48. Upon infonnation and belief) Petitioner AJ.;Quhtatii is at risk ofb~ng rendered, 
, I 

", 

expe~led orretumed withol,l.t lawful p.!::ocedUres to a coUl)try that engages in torture during 
, / 

, interrogations and incarceration. 

Military Commission 

, 49. Upon infortnationand belief, Respondents haye,held Petitiop.er Al-Quhtani for more 

" than threey~ars without ever demonstrating a basis for his detention. They have now!charged 

,,>P~titioner Al.,Quhtani with '~~r.i.mes" that have been,made up after the ~t. Upon infotmation 

, ,.and belief~ ~espondents intend to try Petitioner AI-Quhtani, for those "crimes" before a: mili.tary 

panel that tljl.ey have appointed and over which they exercise reviewing 8:uthority. The prospect 

of this lawlrss pro~eed.4tg provides no basis forthe continued detehti~n of Petitioner ~-Quhtani. 

50. I4cking any lawful basis for Al-Quhtani's continued d~tention, Respondent~'now seek 

to justify A~-Quhtani's detentio~by subjecting him to "trial" by military commission (the 

\ 

,"Commissi9n") on purported war crime charges of Respondents' own creation and, de~nition; 

never before reco~d under international. law, and using a procedure that also has been made , .. 

lip out of whole cloth. Because ,Respondents' war crimes charges are indisputably inva1i~, and the 

Con:iJILissiop's process and procedures unlawful, A~-QuhtClIli seeks , habeas relief with respect to 

17' 
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IV. CAUS:ES OF ACTION 

FIRST CLAIM FOR RELffiF 

Page 18 of 33· 

COMMON·LAW DUE PROCESS AND DUEIPROCE,SS CLAUSE. OF T;H'E; 
FlFra AMENDMENT TO THE CONSTITUTION OF TaE UNlT:ED ST~TES - . 

UNLA WFUt DEPR):V ATION OF LIBERTY . 

51. P~titiO'ners incO'rpO'rat~ by reference all preceding par~aphs as if set fO'rth fully herem . 

..• . 52. By the actiO'ns described abO've, ResPO'ndents, act~g under color oflaw, hav~ violated 

'-and continu,e to .violate the coro.m.O'n.law principles O'f due process as well the Due Process Clause 

". ,O'fthe Fif'thAmendment to' theCO'nstitution of the United States. President Bush has ordered the 

. ·prolO'nge<!. indefinite, ap.d.arbitrary detentiO'n O'f individuals; withO'ut due. process of laY" and the 

: remaining Respondents have implemented those ord~rs. ResPO'ndents' actions deny P~titioner Al

. Quhtani the prbcess accorded to persons seized and detained by the United States military in 

times O'farmed conflict as establlshed;by, inter alia, the UnifoIm CodeofMilitary Ju*ice, Army 

Regulation 190-8, Articles 3 and 5·ofthe Third and Fourth Geneva ConventiO'ns, and ~'Q.stO'mary 
. . r . 

international law as r~f1ected, expressed, aJ:Id ~efined in m~hilateraltre~ties. and otheri' 

. internatiO'nal instruments, intetnational and dO'mestic judicial decisiO'ns, and O'ther authorities. 

53. To the extent that Petitioner Al-Quhtatri' s detention p-urpO'rts to' be authO'rize4 by the 

Executive Order, that Order violates the Fifth Amendment O'n its face and as applied tp 

. PetitiO'ner, and therefO're also vi()lates 28 U.S.C. § 2241 (c)(3). 

54. TO' the extent thftt Petitioner Al-Quht~i's detention is without basis in law an~ viO'lat~s 

the commO'n law principles O'f due. process. embodied in 28 U.S.C. § 2241 (c)(l), PetitiO'ner's 

detenti.O'n is unlawful. 

18 
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· ':relief, as well as any other relief the court may deem appropriate. 

SECOND CLAIM FOR RELIEF 
. . 

DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT TO THE' CONSTITUTION 
OF THE UN-I'mD STATES - UNLAWFUL CONDITIONS OF CONFINEMENT 

56. Petitioners incorporate by referellce all prece~ug paragraphs· as if set forth fully herein. 

'. 57. By the actions described above~ Respondents,. acting under color oflaw, have YJ.olated 
! 

.. and ooptinue to violate:the right of Petitioner AI-Quh1a:n:i to be fr.eefro;m u,nlawful co~ditions of 
. !: 

,couful.em~t, in violation ofthe.I?ue.Process Clause of the Fifth ApJ,endment to the C~nstitution . 

. of the United States. 

· .58. Accordingly, Petitioner Al-Quhwni i~ entitled to declaratory and injunctive rel,ief as well 

. '. as any other. relief the court may deem appropriate. 

TmRD CLAIM FOR RELIEF 

q~NEVA CONVENTIONS - ARBITRARY DENIAL OF DUE PROCE~S) 

... 59. Petitionersincorporatebyref~ence all-preceding paragraphs as iiset forth fully herein. 

60. ~y the actions descripe4 above, Respop.dents,a,cting under color oflaw; have denied and 

continue to :de;ny Petitioner Al-Quhtani the process accorded to p~ons ~ized and de~ained by 

.' the United States military in timeS of armed conflict as established by specific provisions of the 
. I 

. ' . I 

· Third and Fiourth Geneva. Conventions. 

· 61. Violations of the Qelleva Conventions are direct treaty viobl.tions and ate also yiolatiollS 

: ofcustomaty.intemationa11aw, and constitute an enforceable claim under 28 U.S.C. § 2241 

· (c)(3), 
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. ..' . 

·62. Respondents 'ate liable for this conduct d~scribed above~ :ins()furas they set the 

conditions, directly andlor indirectly facilitated, ordered, acquiesced, cOnfmned, ratified; and/or . 

. conspired to violate the Geneva Conventions. 

63. Accordingly, Petitioner Al-Quhtani is. entitled to habeas, declaratory, and injunctive relief, 

as well as any oth€:rr relief the court may deem appropriate. 

FOURTH CLAIM FOR. RELIEF 

J,NTERNfATIONAL HUMANIl'AJUAN AND HUMAN RIGHTS LAW - ARBITRAQY 
. DENIAL OF DuE PROCESS 

64. P)etitiQners incorporate by reference aU preceding paragraphs as if set forth fully llerein. 

·65. By th(f actionsdescrihed above, Respondents have denied and continue to deny Petitioner 
. . ~ . 

AJ-QuhtaID;ithe due process accorded to persoru; seized and detained by the United St~tes military 

.. in times of fUID-ed conflict as establish by customary international humanitarian and h~an rights 

. law asreflepte:d, expressed, and defined in multilateral treaties and other international· 

instrument~ and domestic judicial decisions, and other authorities. 

66. Acco~IJgly, Petitioner Al.,.Quhtani is entitled to habeas, declaratory, and injunctive relief, 

. as well as apy other relief the court may deem appropriate. 

FIFrH CLAIM FOR RELIEF 

ALIEN TORT STATUTE - TORTURE 

67. Petiti<1>n~s incorporate by reference aU preceding paragraphs as· if set f9rth fullyhere:iil. 

.68. By. the actions described above, the ResPondents directed, ordered, confinned, ratified, 
I . .. . . 

and/or conSpired to bring about acts th~(deliberately and intentionally inflicted severephys~ca1 

. and psycho~ogica1 ab.use and. agony upon Petitioner Al-Quhtani in order to obtain coerced 
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',. ittfonnatiOboi: cdillessi~Ds'frOln' him, PUl1ish' ot~ntimidate Petiti<fu.er Al-QUhtani· or fer other" • 

puIposes. Ainong otlLer abuses, lletitioner Al-Quhtani has been held ill condj.tions of isolation; 

placed in constant vulnerability to repea!ed interrogation and severe beati,ngs; kept in cages with 
, \ ' 

, ,no privacy; shackled with h~avy ch$s and ir.ons; placed in solitary confinement for n;rinor rule 

infracti.ons fur prolonged periods oftime; interrogated while shackled and chained in painful 

positions; exposed to extremes oftemperature; subjected to violent behavior or the threat of 

violence; threatened with renditipn to coWltries that practice torture; sexually humilia~d; denied 

acCess, tocoUllSel and family; deprived .of adequate medical care; and SUbjected to rep~ated 
, . 

psychological abuse. 

69. The acts-described herein, constitute torture in violation .of the law of nations under the . . . .. . . . ". . 

AlienTort Statute, 28 U.S.C. § 1350, in that the acts violated cust.omary intemationallaw 

pr.ohibiting torture as reflected, expressed, and defined in multilaterai treaties and oth~ 

international instruments, international and domestic judicial decisions, and. other authorities. 
. . 

70. Respond~nts ateJiabl~ for said conduct because they directed., ordered, confinn~d, ratified, 

and/or conspired t.ogether and with others to commit the acts oftorture against Petitioner Al-

Quhtani., 

71. Petitioner Al-Quhtani VIl3$ forced to st!ffer severe physical and psychological abu!?e and 

'-, ; . 

agony and is entitled to habeas, declatatory; and injunctive reli~f, and other relief to be 

determined at trial. 

SIXTII CLAIM FOR RELIEF 

ALJEN TORT STATUTE - WAR CRIMES 

72. Petitioners incorporate by reference all precedi:p.g paragraphs as if set forth :fQlly herein. 
, '. . 
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. ..•. ( . 73.· By "the~tiQ~s· des~hedabove; :Responde.o.ts' ·acts directing,otderiiig,- c6nfilming, 

.' .' .. ratifying, and/or conspiring to br,ing about the torture and other inhumane treatment ofPetiti:pner 

•... 

Al-Quhtani constitute war crimes a:p.dlor crimes against humanity in violation of the law of 

nations under the Alien Tort Statute, 28 U.S.C. § 1350, in that the acts violated, amon,g others, 

, the Fourth Geneva Conventio~ Common Article ill of the Geneva Conventions and Additional 

. Protocols I limd II 'of the Geneva Conventions. as w~ll as custommy international law prohjbiting 

.' war crimes ~,s refiecte4, expressed, and defin~in other multilatyral treaties and international 
, , 

, instruments~ international and ,domestic judicial decision. and other aut4orities. 

74. As, a ~sult of Respondents' unlawful, condllct, Petitioner Al-Q1.lhtani has been and is forced . 

to suffer se~ere phy~ical and psychological abuse and agonYj and is therefore entitled to habeas, 

. declaratory, and, 4ljunctiven~lief, and such other relief ~ the. comt may dee:rp. appropriate. 

SEVENTH CLAIM FOR RELIEF 

ALlEN TO:aT STATUTE - CRUEL, INIJUMAN OR DEGRADING TIiEATMENT 

75. Petitioners. incorporate by reference' all preceding paragraphs as if set forth fully ,herein. 

76. The acts described herein had,the intent and the effect of grossly humiliating and debasing 

. ' 

.'. Petitioner Al·Quhtani, forqing him to act against his will and conscience, inciting fear an4 

anguish, and breakiIighisphysical or'moral resistance. 

77. The acts described herein constitute cruel, inhuman ordegradmg treatment in vi()lation of 

thelaw ofnationsunde~ the Alien Tort Stat],lte, 28 U.S.C. § 1350, in that the acts violated 

. customary international law prohibiting cruel, i1)human or degradipg treatment as reflected, 

expressed, and defined in multilateral treaties and,other international instruments, international 
I 

.. ana. domestic judicial decisions, and other authorities. 
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,: and/or conspired together an<i with others'to cause the ~l, inh~ or degracling treatment of 

Petitioner Al-Quhtani. 

79. Petitioner Al-Quhtani was forced to suffer severe physical and psychological abUse and 
, . 

agony and is entitled to declaratory and injunctive relief, as well as other relief to be d~termined 

at trial. 

EIGlITH CLAIM FOR RELIEF 

, ' ALIEN TORT STATUTE- ;, 
AIWITRA,RY ARREST 4lW PROLONGED ~ITRARY DETENrIQ~ 

! . 

80. Petitioners incorporate by reference al~ prec,eding paragraphs as if set forth fully therein . 

. : ,81. The acts described oorein co:q.stitute arbitrary arrest and deteij.1j.on of Petitioner AJ-Qulltani . . . '" 

inviolatiQn of the law ofnatioJ;lS under the Alien Tort S1:?tute, 2S U.S.C. § 1350, ~ tfutt the acts 
, 

Violated customary international law prohibiting arbitrary detention ~ reflected, expt~ssed, and 

,de-fined in Ul,ul,tilateral treatie.s. and other international instruments, international and d~mestic 

judicial decisions, and other authorities. 

82. R~ondents are liable for said conduct in that they directed, ordered, confumed;; ratified~ 

:andior conspired together and with others to bring about the arbitrary arrest and prolo*ged 

arbitrarydet~tion of Petitioner Al-Quhtani in violation ofthe,law of nations under ~e Alien. 
Tart St~tute, 28 U.S.C. § 1350, in that the acts viola~ed customary international law prohibiting 

. ar:bitrary arrest and prolonged arbivary det~tion as refiected, expressed, and defin<rd fn.' 

multilateral treati~s RP-d other internation~ instruplents, ip.te~tioIial·and domestic judicial 

, decisions, and oth~ authorities. 
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. deprived of his, freedom, separated from his family, and forced to suffer severe physical and 

mental abus~ and is therefore entitled to l:Iabeas, declaratory, and injunctive reli¢f, and such oth~ 

relief as the 'court may deem appropriate. 

NINTH CLAIM· FOR RELIEF 

ALlEN TORT STATUTE- ENFORCED DISAPP$~CE 

.' :84. Petitioners incorporate qy reference all preceding paragraphs 8$ if set forth fully herein. 

85, By the actions described above, the Respondents directe~ ordered, confirmed, rcitifi.ed, 

and/or conspired to bring about the enforced disappearance of Petitioner Al-Quhtani ip violation 

of the law of nations unde,r the Alien Tort Statute, 2'8 U.S.C. § '1350, in that the acts violated 

customary international, law prohibiting enforced disappearances as reflected, expressed, and . 

defiD:ed in multilateral treaties andother international instruments, international and ~mestic , 

judicial decisions, andiother authot:ities . 

. 86. As a result of Respondents , unlawful conduct, Petitioner Al-Quhtani has been, ~d 

continues to be deprived of his freedom, separated from his family, and forced to sufI~r severe 

physic~at;ldmental abuse, and is therefore entitled to declaratory apd injunqtive relief and such 

other relief as the. court may deem appropriate. 

TENTH CLAIM FOR RELIEF 

ARTICLE n OF THE UNITED STATES CONSTITUTlON
UNLAWFUL DETENTION 

87. PetitiQners incorporate by reference all precedin~paragraphs as if set fprth fully herein. 

88. Petitioner Al-Q$tani is not. nor has he ever been, an enemy alien. lawful or unlawful 
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· . .beUig~ent, or d.otnbat~ of any kIDd. The Execntiv~ lacks the authority to oi-deror direct 

· militalyofficials to detain civilians who are seized far from the theater of war or occupied 

territory or whQ were· not "carrying a weapon agllinst ~erican troops on a foreign battlefield." . . 

. Hamdi v. Rumsfe/d~ 542 U.S. -' 124 S. Ct. 263.3, 2642 n.l (4004). 

89. \ . .By the actions.describe4 above, Presid<?ut BUsh has exceeded an4. continues to exceed the 

Executiye's authority under Article II of the United. States Constitu.tionby authoriiing, ordering 

and directing that nUfitary officials seize Petitioner AI-Quhtani and transfer him to military 

dete~on,and by authorizing and orderiIJ.,g thejr continued military detention at Guan~o. All 

· of'theRespondents acted and continue to act without lawful authority by directing, ordering~ 

andio! supervising the seizure and military detention of Petitioner Al-Quht;mi. 

• ·.90. The: military seizure and detention. of Petitioner Al-::Quhtani by the Respondents ~s ultra 

vires and illegal because it violates Article II ofllie United States Constitution. To the extent that 

the Exe.cutive asserts that Petitioner's ~teJ;1tion is authorized by the Executive Order, ,that Order 

.. . . exceeds the Executive's authority ll!lder Article IT and is ultra vires and voi4 on its fru;:e and as 

applied to Petitioner. 

91. To tlle extent that Respondents assert that.$.eir authority to detain :petitioner AI-Quhtani 
. . . 

; derives from a source other than the Executive Order~ including without limitation the 

. Executive's inherent authority to conduct fo:reign affairs or to serve as COmn;lander-in..:Chief of 
. . . , 

: the. U.S. Arm~d Forces, whether from Article Hofthe Co~titutionor otherwise, Respondents· 
.' . ;. . 

lack that authority as a matter of fact and law . 

. 92. Acco:r;dingly, Petitioner. Al .. QUhtani.is ~titled to hab~as, declaratory~ and injunctive r~lief, 

. as wen as any other relief the court may deem, appropriate. 
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":~LEVENTH"CLAIM F(ufRELlEF 

: VlOLAtlONOF'TaE APA-ARB,JXRAR,.Y ANI) CAPRICIOUS U~LAWFUL 
DETENTION' .. 

93. Pt:;ti~oners incorporate by reference all preceding paragraphs as if set forth fuUy herein .. 

94. Am\.y Regulation 190-8 prohibits the detention of civilians who were seized away from 

.the field of battle or outside· occupied territory or whQ were not engaged in combat agamst the 
'." . . I 

.United States. See, e.g., Army Reg. 190-8 at l-6(g) ("Persons who have been detenniiled.by a 
t; i 

.competent1jribunal not to be entitled to prisoner of war status may not be executed, iniprisoned, 
, ! 

or otherwisrpen~ized without further proceedings to determine what acts they'have committed 

and what penalty should be imposed."). 

,.,95. By 4tbitrarily and. capriciously detaining Petitioner Ab·Quhtani in mIlitary custody for 

over thre~ ~ars in the manner described' above, Respondents have a~ted and continue; to act ultra. 

"vires:and ui,tiawfully in violation of the Administrative Procedures Act, 5 U.S.C. § 70p(2). 

96. A~cprdingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injubc;tive 
, 

.. relief,·. as wedl as, any other· relief the. court may deem appropriate. 

TWELFTH CLAIM FOR RELIEF 

VIOLATION OF THE AP A - ARBITRARY i\ND CAPRICIQUS 
DENIAL OF DUE PROCESS 

-97. Petitioners. ir!corporate by reference all preced4ng pru;agraphs as if set forth fully herein. 

. 98. By ~e acti~ns de~cribed above, Respondent~, acting under color of law, have arbitrarily 

and capricicpusly denied and continue to deny Petitioner Al-Quhtani the process accor4ed to 

persons seir:ed an,d detained by the United States military in times of armed conflict as 

established'byAnny Regulation 190-8 in violation of the Administrative Procedures Act, 5 
I • I" 

'. 
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~ '.' . '{ 

.. U~S~C.§ 706(2) . 

. 99. Accordingly, Petitioner Al-Quhtru;ri is entitled to habeas, declaratory, and,injtinctiver~lief 

as well as any other relief the court may deem appropriate: 

THIRTEENTH CLAIM FOR RELIEF . : ': ~ 

VIOLATlON OF THE AP A - TORTURE AND CRUEL, INHUMAN OR DEGAADING 
.. TREAtMENT . .. 

100. Petitioners incorporate by reference all preceding paragrapPs as if set forth fully herein. 

101. By the actions desprib,ed above, the Respondents have acted and coI!-tinue to act arbitrarily 

,::cl.rtdcapriciouslyby directing, ordering, conf'irmJ;ng; ratifying, and/or cOP$piring to ~awfully 

. ,.subject Peti~iQner AI-QulUani to torture and/or cro~l, inhuman or degrading treatment in violation . . . . ' . 

..... . ··of Army Regulation 190~8 and the Administrative. :procedures Act, 5 U.S~C. § 706(2) .. 

1 02. Accordingly~ Petitioner A1~Quhtani is entitled to habeas, declaratory, and injunctive 

... ~elief, as wellas any other relief the court may deem appropriate. 

FOURTEENTH CLAIM FOR RELIEF 

VIOLATION OF THE RIGHT TO COUNSEL~ TO ACCESS TO THE COURTS 

.. } 03. Petitioner incorporates by.reference all preceding paragraphs as if set forth fuUyherein. 

.J 04. Respondents, purportedly acting from a concern for national security, consistently 4ave 

contrived to intmde uponPetitiDnerAI-:Qubtani's righ~ to consult with counsel by conditioning 

. counsel's a~ess to Petitioner onunreaso~ble t~, including c1assi:ficationld~classification 

. procedures, all in violation of Petitioner Al-Quhtani'sattorney-client privilege,. his wotk product 

: privilege, ~d the Fifth and Sixth Amendments to the U.S. Constitution. 
, .... .'. . 

- ,.105. Ace<:tr4ip:gly, Petitioner Al-Quhtani is entitled to ~beas, declaratory, and injUnctive 
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FIFTEENm CLAlMfOR RE~IEF 

DUE PROCESS CLAUSE - RENDITION 

, . 

, 1 06~ Petitioners, incptporate by r~ference all preceding paragraphs as if set forth fully herein. 

'107. UpOl1 information and belief, Petitioner A1~QU:b.tani is at risk ofbbing rendere~ expelled 

or teturn.ed, without lawful procedures to a country tha.t engages intorture. The transfer of the 

Petitioner to a country that creates a foreseeable and direct risk tha~ he willbe subj~t~ to torture 

constitutes a violation of Petitioner's rights: under the Due Process Clause ofthe fifth 

Amen~ent to the United States Constitution. 

, '.108. Accordi~gly, Petitioner Al-Quhtani.is entitleq. to declaratory and injunctive relief" as well 

as any otI,er ,relief the court may deem appropriate. 

SIXTEENTH CLAIM FOR RELIEF 

CONVENTION AGAJNSTTORTURE AND 
CONVENTION RELATING TO TlIESTATUS OF ~FUGEES - RENDI;tION \ 

109. Petitioners incotporate by reference all preceding par~aphs as if set forth f¥1ly herem. 

110. Upon information and b~lief, Petitioner is at risk, of being rendered, expelled, or returned 

'without lawful procedures to a country that engages in torture. The transfer of the Pe~itioner to a 

,',comitty tl;1at creates a foreseeable and direct risk thath~ will be s~jected to torture co,nstitutes a 

',<lir~tviolation of Petitioner's tights und,er the:Covenant Against Torture and the 1954 

111. Accqrdingly, :!;»etiti6ner Al-Quhtani is entitled to declaratory and injunctiye relief: as 
, ' , 

28 
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.• .. ·,wvil as~any ()th~rreliefthe 1murt may deem appropriate. 

. .. . SEVENTEENTHCLAJM FOR RELIEF 

ALIEN TORT STATUTE- RENDITION 

.. 
. '. 

, .... : 

112. Petitioners incorporate by reference all preceding paragraphs as if set forth fU1lyherein, 

,113. Upon infotn').atic)n and belief, Petitioner is at risk of being rendered, expened'or returned 

without lawful procedures. to a country that engages in.. torture. The transfer of the Petiticmer to a 
.- . ~ . 

"Countrithat creates a foreseeable and direct risk that he will be subj ected to torture co~stitUtes a 

violation ot1Petition,er's. rights. under customary intematiopallaw, w~ch may be vindicated under 

the AlienTl\>rt Statute . 

114. A¢cordinw.y, Petitioner Al:-Q¢1,tani is entitled to declara,tory and injunctive relief, as 

.....• well as anyotb.er relief the court may deem approp-riate. 

ADDITIONAL CLAIMS FOR RELIEF 

CLAIMS RELATED TO THE MlL~TARY COl\1l\fISSION 

115. Petitioner re ... aJleges and. incorporates by reference the paragraphs above. 

116. U~de1;sigI\ed counsel has not yet receiv~d infonnailon relating to the specific charges or 

.ihe proceecij.ngs by which Petitioner will be tried by Military Commission. Petitioner;reserve~ 

.. the right to" and will, amend this petition upon receipt oftha! infonnation. 

V. PRAYERFORRELIEF 

WHEREFORE, Petitioners pray for relief as .follows: . . 

1. Designate NawaJ Maday Al-Quhtani as Ne~t Friend of Jobran Saad Al-QuhOOn; 
. . 

2 . Gtant the Writ of Habeas Corpus and order Respondent to release Petitioner;Jo1?ran 

... Saad Al"'Quh~ ;from his current unlawful deten~ion; 
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. ':Judge assigned by the Court to conduct proceedings under the supervision of the Court to 

'. . ..vindicate his rights; 

4. Otder that Petitioner Al-Quhtani cannot be tran~ferred to any other country Without the 

<speCific written agreement of Petitioner and Petition:er's counsel whiletbis action is pending; . '. . . . . . 

5. O1l~erthat Petitioner Al-QUhtani cmmotbe delivered; retUrned, or rendered tp a country 

.··where thered.s a foreseeable and imrni;nent risk that Petition will be subject to torture 

~6. . O~der Respondents to a&.w counsel ttl mQet aiid confer with Petitioner Al-QiIht.ani, in 

iprivate and unnionitored attorney-client conversations; 

.'7. O~~erResPQndents to cease all interrogations of Petitioner Al:·Qubtani~ direqt or 

. . indirect, w~le this litigation is pendiJ:ig; 

Otder Respondents to. cease all acts of torture and c:r;uel, inhuman and degra4ing 

treatment of Petitioner Al-QiIhtani; 

.. 9. O.der and declare the Executive Order of November 13, 2001 is ultra vir~s and 

'wilawful in; violation of Arti~le II of the United State~ Constitution, the Fifth Amendpient to the 

' ... :' >U.S. ConstiPItio~ the Unifonn Code of Military JU$tice, the Administrative Procedur~s Act, 5 

U.S.C. § 7Q2, the treaties of the United States. aI),d customary international law; 

10. OJrder and declare that the prolonged, indefinite, and restrictive det~tion of,retitioner 
" . . 

.' ... A.1-Quhtani:without due process is arbitrary and unlawful and a depri:vation of lib~rty Without due 
' .. :).~' I" " 

. ·.:process.in ~olation of the common Jaw prin.ciples of due process, the Due Process'C1.~use of the 

". '~ifth AIpenfhnent to the United States Constitutio~ the regulations. of the United Stat~ military, 

" . ,the treaties pfthe United States, and customary international humanitarian law; and 
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11. Gr$t such other reEefasthe Court may deeti1.necessa;ry andappropriateto protect 

. Petitioner's rightsUIlderthecommon law, the United States Constitution, federal statu1orylaw, 

and international law. 
I • 

Date: December 13,2005 . Respectfully' submitted, 

AJ.KRAMER 
FEDERAL PUBLIC DEFENDER 

625 Indiana Avenue, N.W. 
Suite 550 
Washington, D.C. 20004 
(202) 208-7500 
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. 'Certificate of Service 

I hereby c~ify a true and CoI'I'ect copy of the foregoing. instrum~nt has been served by " 

Certified Mail, Return Receipt Requested, to the following persons: 

., Kenneth L. Wainstein 
U.S. Attorney i 

District of Columbia District 
· . Judiciary C~nter . , 

·.·555 4th Street, N.W. 
'Wasrungtoti DC 20530 . ~ 

· George wJ Bush 
President~ Vnited States of America 
'The White JIouse . 
1600 Pennsylvania Avenue,.N.W; 
Waslringto~ Dc 20301-10000 

! 

· Alberto R. iGonzaIes 
.' Attorney G~neral of the United States 

U.S. Depruiment of Justice 
Robert F. ~ennedy Building 
Tenth S~ & Constitution Avenue, N.W. 
ROom511l 
W ashingt~) DC 20301-1000 

· Donald Rumsfeld 
Secretary, $.S. Dep't. of Defense 

· 1000 Defe.qse Pentagon 
Washingto~ DC 20301-1000 

Army B~ Gen. J. Hood 
COttlJriande(r, Joint Task Force-GTMO . 
rrP-GTMO 
APOAEO~360 

I 
Army Col.tBumgarner . 
Commander~ JDOG 
JFT-GTMQ 
APOAE09360 
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' .. ~;Gell.Hood . 
. United States Army 
.ArmyP~gon 
~ashingto*, DC 20310-0200 

. . ..... Army CoL'Bumgarner 
. , United statbs Army 

.' Army-PeJltagori. 
Washingto;a, DC 20310-0200 

. Dated: December 13,2005 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOBRAN SAAD AL-QUHT ANI, 
Detainee, 
Guantanamo Bay Naval Station· 
Guantanamo Bay, Cuba; 

NAWALMADAY AL-QUHTANI, 

as Next Friend of Jobran Saad Al-Quhtani; 

PetitionersIPlaintifj's, 

v. 

GEORGE W. BUSH, 
President of the United States 
The White House 
1600 Pennsylvania Ave., N.W. 
Washington, D.C. 20500; 

DONALD RUMSFELD, 
Secretary, United States 
Department of Defense 
1000 Defense Pentagon 
Washington, D.C. 20301-1000; 

ARMY BRIG. GEN. JAY HOOD, 
Commander, Joint Task Force - GTMO 
JTF-GTMO 
APO AE 09360; and 

ARMY COL. MIKE BUMGARNER, 
Commander, Joint Detention 

Operations Group - JTF -GTMO, 
JTF-GTMO 
APO AE 09360, 

RespondentsJDej"endants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)" 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PETITION FOR WRIT 
OF HABEAS CORPUS 

No. 05-CV-2387 (RMC) 
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NOTICE 

Attached for filing in the above referenced case is Exhibit A, Authorization ofNawal 

Maday Al-Quhtani, which counsel inadvertently failed to attach to the Petition for Writ of 

Habeas Corpus flIed December 13, 2005. 

Date: December 15,2005 Respectfully submitted, 

A.J.KRAMER 
FEDERAL PUBLIC DEFENDER 

lSI 

MARY MANNING PETRAS 
Assistant Federal Public Defender 

IS/ 

KETANfl JACKSON 
Assistant Federal Public Defender 

625 Indiana Avenue, N.W. 
Suite 550 
Washington, D.C. 20004 
(202) 208-7500 
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Certificate of Service 

I hereby certify a true and correct ~opy of the foregoing instrtmlent has been served by 

Certified Mail, Return Receipt Requested, to the following persons: 

Kenneth L. Wainstein 
u.s. Attorney 
District of Columbia District 
Judiciary Center 
5554th Street, N.W. 
Washington, DC 20530 

George W. Bush 
President, United States of America 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, Dc 20301-10000 

Alberto R. Gonzales 
Attorney General of the United States 
U.S. Department of Justice 
Robert F. Kennedy Building 
Tenth Street & Constitution Avenue, N.W. 
Room 5111 
Washington, DC 20301-1000 

Donald Rumsfeld 
Secretary, U.S. Dep't. of Defense 
1000 Defense Pentagon 
Washington, DC 20301-1000 

Army Brig. Gen. J. Hood 
Commander, Joint Task Force-GTMO 
JTF-GTMQ 
APO AE 09360 

Army Col. Bumgarner 
COn'lmander, mOG 
JFT-GTMO 
APOAE09360 
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Brig. Gen. Hood 
United States Army 
Army Pentagon 
Washington, DC 20310-0200 

Army CoL Bumgarner 
United States Army 
Army-Pentagon 
Washington, DC 20310-0200 

Dated: December 15, 2005 

/SI 

Mary Manning Petras 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOBRAN SAAD AL-QUHTANI, ) 
Detainee, ) 
Guantanamo Bay Naval Station ) 
Guantanamo Bay, Cuba; ) 

) 
NA WAL MADAY AL-QUHT ANI, ) 

) 
as Next Friend of Jobran Saad Al-Quhtani; ) 

) 
PetitionerslPlaintiffs, ) 

) 
) 
) 

~ ) 
) 
) 
) 

GEORGE W. BUSH, ) 
President of the United States ) 
The White House ) 
1600 Pennsylvania Ave., N.W. ) 
Washington, D.C. 20500; ) 

) 
DONALD RUMSFELD, ) 

Secretary, United States ) 
Department of Defense ) 
1000 Defense Pentagon ) 
Washington, D.C. 20301-1000; ) 

) 
ARMY BRIG. GEN. JAY HOOD, ) 

Commander, Joint Task Force - GTMO ) 
JTF-GTMO ) 
APO AE 09360; and ) 

) 
ARMY COL. MIKE BUMGARNER, ) 

Commander, Joint Detention ) 
Operations Group - JTF -GTMO, ) 

JTF-GTMO ) 
APO AE 09360, ) 

) 
RespondentsIDefendants. ) 

No. 05-CV-2387 
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MOTION FOR APPOINTMENT OF COUNSEL 

Mr. Jobran Saad Al-Quhtani, through his wife and Next Friend Nawal Maday AI

Quhtani, respectfully moves this Honorable Court to appoint undersigned counsel. In support of 

this motion, counsel states: 

1. On October 5, 2005, The Honorable Chief Judge Hogan, pursuant to the agreement of 

the Judges of the Court acting in Executive Session, September 13,2005, appointed a number of 

Federal Public Defender offices to represent each of the petitioners held at the United States 

Naval Station at Guantanamo Bay, Cuba ("Guantanamo"),who had filed a pro se Petition for 

Writ of Habeas Corpus. 

2. On December 13, 2005, undersigned counsel filed a Petition for Writ of Habeas 

Corpus in the above captioned case, on Mr. Al-Quhtani's behalf. 

3. Undersigned counsel, Assistant Federal Public Defenders, were asked to file the 

petition in this case immediately. Because of the urgency involved, the petition was filed prior to 

appointment by the Court. Appointment ofthe Federal Public Defender Office in the District of 

Columbia does not present any of the issues presented by appointment of private counsel, who 

may seek fees and/or expenses under the Criminal Justice Act, or of other federal defender 

offices, whose lawyers may not be admitted to practice in D.C. 

4. Petitioner AI-Quhtani has been held for several years at the United States Naval 

Station at Guant<inamo Bay, Cuba, and does not have the ability to retain counsel. His wife, 

through the Center for Constitutional Rights, has requested and authorized counsel to act on his 

behalf. 
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WHEREFORE, for the foregoing reasons, Mr. AI-Quhtani, through undersigned counsel, 

respectfully requests that the Court issue the attached order, appointing the Federal Public 

Defender for the District of Columbia. 

Date: December 16, 2005 Respectfully submitted, 

A.J.KRAMER 
FEDERAL PUBLIC DEFENDER 

/s/ 

MARY MANNING PETRAS 
Assistant Federal Public Defender 

/s/ 

KETANJIJACKSON 
Assistant Federal Public Defender 

625 Indiana Avenue, N.W. 
Suite 550 
Washington, D.C. 20004 
(202) 208-7500 
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Certificate of Service 

I hereby certify a true and correct copy of the foregoing instrument has been served by 

Certified Mail, Return Receipt Requested, to the following persons: 

Kenneth L. Wain stein 
U.S. Attorney 
District of Columbia District 
Judiciary Center 
555 4th Street, N.W. 
Washington, DC 20530 

George W. Bush 
President, United States of America 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, Dc 20301-10000 

Alberto R. Gonzales 
Attorney General of the United States 
U.S. Department of Justice 
Robert F. Kennedy Building 
Tenth Street & Constitution Avenue, N.W. 
Room 5111 
Washington, DC 20301-1000 

Donald Rumsfeld 
Secretary, U.S. Dep't. of Defense 
1000 Defense Pentagon 
Washington, DC 20301-1000 

Army Brig. Gen. J. Hood 
Commander, Joint Task Force-GTMO 
JTF-GTMO 
APOAE 09360 

Army Col. Bumgarner 
Commander, JDOG 
JFT-GTMO 
APOAE09360 
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Brig. Gen. Hood 
United States Army 
Army Pentagon 
Washington, DC 20310-0200 

Army Col. Bumgarner 
United States Army 
Army-Pentagon 
Washington, DC 20310-0200 

/s/ 

_________________ Mary Manning Petras 

Dated: December 16, 2005 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOBRAN SAAD AL-QUHTANI, et al. ) 
) 

PetitionerslPlaintif/s, ) 
) 
) 
) 

v. ) 
) 
) 
) 

PETITION FOR WRIT 
OF HABEAS CORPUS 

No. 05-CV-2387 (RMC) 

GEORGE W. BUSH, et al. ) 
) 

RespondentsiDe/endants. ) 

ORDER 

Upon consideration of Petitioner's Motion for Appointment of Counsel and finding good 

cause shown, it is this _ day of _____ , 2005, hereby 

ORDERED that the motion is GRANTED, and it is further 

ORDERED that the Federal Public Defender for the District of Columbia is appointed to 

represent Petitioner. 

Date: ------

Rosemary M. Collyer 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOBRAN SAAD AL-QUHT ANI, ) 
Detainee, ) 
Guantanamo Bay Naval Station ) 
Guantanamo Bay, Cuba; ) 

) 
NAWALMADAY AL-QUHTANI, ) 

) 
as Next Friend of Jobran Saad Ai-Quhtani; ) 

) 
PetitionerslPlainti!fs, ) 

) 
) 
) 

v. ) 
) 
) 
) 

GEORGE W. BUSH, ) 
President of the United States ) 
The White House ) 
1600 Pennsylvania Ave., N.W. ) 
Washington, D.C. 20500; ) 

) 
DONALD RUMSFELD, ) 

Secretary, United States ) 
Department of Defense ) 
1000 Defense Pentagon ) 
Washington, D.C. 20301-1000; ) 

) 
ARMY BRIG. GEN. JAY HOOD, ) 

Commander, Joint Task Force - GTMO ) 
JTF-GTMO ) 
APO AE 09360; and ) 

) 
ARMY COL. MIKE BUMGARNER, ) 

Commander, Joint Detention ) 
Operations Group - JTF-GTMO, ) 

JTF-GTMO ) 
APO AE 09360, ) 

) 
RespondentsIDe!endants. ) 

AMENDED PETITION 
FOR WRIT OF 
HABEAS CORPUS 

No. 05-cv-02387-RMC 
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Petitioner Jobran Saad AI-Quhtani seeks the Great Writ. Petitioner AI-Quhtani acts on 

his own behalf and through his Next Friend, Nawal Maday AI-Quhtani, his wife. He is a civilian 

wrongly classified as an "enemy combatant" by the President of the United States, and is being 

held virtually incommunicado in military custody at the United States Naval Station at 

Guantanamo Bay, Cuba ("Guantanamo"), without basis, without charge, without access to 

counsel and without being afforded any fair process by which he might challenge his detention. 

Petitioner is being held by color and authority of the Executive, and in violation of the 

Constitution, laws and treaties of the United States as well as customary intemationallaw. 

Accordingly, this Court should issue a Writ of Habeas Corpus compelling Respondents either to 

release Petitioner AI-Quhtani or to establish in this Court the lawful basis for his detention. This 

Court should also order injunctive and declaratory relief. 

I. JURISDICTION 

1. Petitioners bring this action under 28 U.S.C. §§ 2241(c)(1) and (c)(3), and 2242. 

Petitioners further invoke this Court's jurisdiction under 28 U.S.C. §§ 1331, 1350, 1651,2201, 

and 2202, under 5 U.S.C. § 702, and under Articles I and II of, as well as the Fifth and Sixth 

Amendments to, the United States Constitution. Because they seek declaratory relief, Petitioners 

also rely on Fed. R. Civ. P. 57. 

2. This Court is empowered under 28 U.S.C. § 2241 to grant this Writ of Habeas Corpus, 

and to entertain the Petition filed by Nawal Maday AI-Quhtani, the Next Friend of Petitioner 

Jobran Saad AI-Quhtani, under 28 U.S.C. § 2242. This Court is further empowered to declare 

the rights and other legal relations of the parties herein by 28 U.S.C. § 2201, and to effectuate 

and enforce declaratory relief by all necessary and proper means by 28 U.S.C. § 2202, as this 

2 
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case involves an actual controversy within the Court's jurisdiction. Finally, this Court is 

authorized to issue all writs necessary or appropriate in aid of its jurisdiction by 28 U.S.C. § 

1651. 

II. PARTIES 

3. Upon information and belief, Petitioner 10bran Saad Al-Quhtani ("Petitioner Al-

Quhtani") is presently incarcerated at Guantanamo and held in Respondents' unlawful custody 

and control. See Authorization ofNawal Maday Al-Quhtani (attached hereto as EXHIBIT A). 

4. Petitioner Nawal Maday Al-Quhtani is Petitioner 10bran Saad Al-Quhtani's wife. ld. 

She is a citizen Saudi Arabia. ld. Because Petitioner Al-Quhtani has been denied unfettered 

access to legal counsel and to the courts of the United States, Petitioner Nawal Maday Al

Quhtani acts as his Next Friend. ld. 

5. Respondent George W. Bush is the President of the United States and Commander-in-

Chief of the United States Military. Petitioner Al-Quhtani is being detained pursuant to 

President Bush's authority as Commander-in-Chief, under the laws and usages of war or, 

alternatively, pursuant to the Executive Order of November 13,2001, Detention, Treatment, and 

Trial of Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57,833 (November 13, 

2001) ("Executive Order"). Respondent Bush executed the Military Order that created the 

military commissions and designated Petitioner Al-Quhtani a person eligible for trial by the 

commission. Respondent Bush is responsible for Petitioner Al-Quhtani's unlawful detention and 

is sued in his official capacity. 

6. Respondent Donald Rumsfeld is the Secretary of the United States Department of 

Defense. Pursuant to the President's authority as Commander-in-Chief, under the laws and 

3 
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usages of war or, alternatively pursuant to the Executive Order, Respondent Rumsfeld has been 

charged with the responsibility of maintaining the custody and control of Petitioner AI-Quhtani. 

Respondent Rumsfeld also commands the Office of Military Commissions established by the 

applicable Presidential Military Order, and is ultimately in charge of the prosecution of Petitioner 

AI-Quhtani by the Commission. He is sued in his official capacity. 

7. Respondent Brigadier Gen. Jay Hood is the Commander of Joint Task Force-GTMO, the 

task force running the detention operation at Guantanamo Bay. He has supervisory responsibility 

for Petitioner Al-Quhtani and is sued in his official capacity. 

8. Respondent Army Col. Mike Bumgarner is the Commander ofthe Joint Detention 

Operations Group and the JTF-GTMO detention camps, including the U.S. facility where 

Petitioner AI-Quhtani is presently held. He is the immediate custodian responsible for Petitioner 

AI-Quhtani's detention and is sued in his official capacity. 

9. Respondent Gordon R. England is Secretary of the Navy, and is Respondent Secretary 

Rumsfeld's designee for the Combatant Status Review Tribunals. 

10. Respondent John D. Altenburg, Jr., is the Appointing Authority for Military 

Commissions, and in that capacity exercises authority over the entire Commission process. 

11. Respondents are directly responsible for any activities undertaken by or under the 

supervision of any agents or employees acting on their behalf, or of agents or employees of 

private contractors ("contractor employees") with whom any agency under Respondents' 

authority or supervision has contracted for the provision of services at Guantanamo. All 

references to Respondents' actions in this Petition include activities performed by Respondents' 

agents or employees, other government agents or employees or contractor employees. 

4 
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III. STATEMENT OF FACTS 

12. Upon infonnation and belief, Petitioner AI-Quhtani was seized in Pakistan in or around 

March 2002. Petitioner AI-Quhtani is currently incarcerated at the U.S. Naval base at 

Guantanamo, Cuba, a territory over which the United States exercises exclusive jurisdiction and 

control. 

13. Upon infonnation and belief, at the time of Petitioner Al-Quhtani's seizure and detention, 

he was not a member of the Taliban Government's anned forces or Al Qaeda. He had not caused 

or attempted to cause any hann to American personnel or property prior to his detention. Nor did 

he have any involvement, direct or indirect, in the terrorist attacks on the United States on 

September 11, 2001, the ensuing international anned conflict, or any act of international 

terrorism attributed by the United States to Al Qaeda. 

14. Upon infonnation and belief, Petitioner AI-Quhtani has not been afforded any procedures 

that would satisfy his rights under the most fundamental common law notions of due process, the 

U.S. Constitution, the laws and treaties ofthe United States, or customary international law. 

15. Moreover, Respondents have now charged Petitioner AI-Quhtani with "crimes" that have 

been made up after the fact, and they intend to try Petitioner AI-Quhtani for those "crimes" 

before a military panel that they have appointed and over which they exercise reviewing 

authority. The prospect of this lawless proceeding provides no basis for the continued detention 

of Petitioner AI-Quhtani. 

16. Petitioners seek to enforce Petitioner AI-Quhtani's right to ajudicial detennination by an 

appropriate and lawful authority that there is a factual and legal basis for Respondents' 

detennination that Petitioner AI-Quhtani is either an "enemy combatant" as defined by the 

5 
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United States Supreme Court in Hamdi or an "enemy combatant" as that term is defined and used 

by the Executive in the Combatant Status Review Tribunals. 

17. Upon information and belief, Petitioner AI-Quhtani is not, nor has he ever been, an 

"enemy combatant" who was "part of or supporting forces hostile to the United States or 

coalition partners in Afghanistan and who were engaged in an armed conflict against the United 

States there." Hamdi v. Rumsfeld, 542 U.S. _, 124 S. Ct. 2633, 2639 (plurality) (2004). 

18. Moreover, upon information and belief, Petitioner AI-Quhtani is not, nor has he ever 

been, an enemy alien, lawful or unlawful belligerent, or combatant of any kind under any 

definition adopted by the government in any civil or military proceeding. 

19. Petitioners desire to pursue in the courts of the United States every available legal 

challenge to the lawfulness of Petitioner AI-Quhtani's detention and "trial" by military 

commIssIOn. 

The Joint Resolution 

20. In the wake of the September 11,2001 attacks on the United States, the United States, at 

the direction of President Bush, began a massive military campaign against the Taliban 

government, then in power in Afghanistan. On September 18, 2001, a Joint Resolution of 

Congress authorized President Bush to use force against the "nations, organizations, or persons" 

that "planned, authorized, committed, or aided the terrorist attacks on September 11, 2001, or 

[that] harbored such organizations or persons." Joint Resolution 23, Authorization for Use of 

Military Force, Public Law 107-40, 115 Stat. 224 (Jan. 18,2001) ("Joint Resolution"). 

21. Upon information and belief, Petitioner AI-Quhtani did not participate in the armed 

conflict at any point in time; thus, he is not properly detained pursuant to President Bush's 

6 



Case 1 :05-cv-02387-RMC Document 4-1 Filed 12/20/2005 Page 7 of 54 

authority as Commander-in-Chief, under the laws and usages of war, or under the Joint 

Resolution. 

22. Upon information and belief, Petitioner AI-Quhtani is not, and has never been, a member 

of Al Qaeda or any other terrorist group. He had no involvement, direct or indirect, in the 

terrorist attacks on the United States on September 11, 2001, or any act of international terrorism 

attributed by the United States to Al Qaeda or any other terrorist group. Nor did he participate in 

the armed conflict at any point in time. Consequently, Petitioner Al-Quhtani is not properly 

subject to the detention order issued by President Bush or to President Bush's authority as 

Commander-in-Chief or under the laws and usages of war. 

The Executive Order 

23. On November 13,2001, Respondent Bush issued an Executive Order authorizing 

Respondent Rumsfeld to detain indefinitely anyone Respondent Bush has "reason to believe": 

1. is or was a member of the organization known as al Qaeda; 

ii. has engaged in, aided or abetted, or conspired to commit, acts of 
international terrorism, or acts in preparation therefor, that have caused, threaten 
to cause, or have as their aim to cause, injury to or adverse effects on the United 
States, its citizens, national security, foreign policy, or economy; or 

111. has knowingly harbored one or more individuals described in 
subparagraphs (i) and (ii). 

See Executive Order, 66 Fed. Reg. 57,833, §2 (November 13,2001). President Bush must make 

this determination in writing. The Executive Order was neither authorized nor directed by 

Congress, and is beyond the scope of the Joint Resolution of September 18,2001. 

24. The Executive Order purports to vest President Bush with the sole discretion to identify 

individuals who fall within its purview. It establishes no standards governing the exercise of his 

7 
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discretion. Once a person has been detained, the Executive Order contains no provision for that 

person to be notified of the charges he may face. The Executive Order authorizes detainees to be 

confmed indefinitely without charges. It contains no provision for a detainee to be notified of his 

rights under domestic and international law, and provides neither the right to counsel, nor the 

rights to notice of consular protection or to consular access at the detainee's request. It provides 

no right to appear before a neutral tribunal to review the legality of a detainee's continued 

detention and contains no provision for recourse to an Article III court. In fact, the Executive 

Order expressly bars review by any court. The Executive Order authorizes indefinite and 

unreviewable detention, based on nothing more than the President Bush's written determination 

that an individual is subject to its terms. 

25. The Executive Order was promulgated in the United States and in this judicial district; 

the decision to incarcerate Petitioner AI-Quhtani was made by Respondents in the United States 

and in this judicial district; the decision to detain Petitioner AI-Quhtani at Guantanamo was made 

in the United States and in this judicial district; and the decision to continue detaining Petitioner 

AI-Quhtani, was, and is, being made by Respondents in the United States and in this judicial 

district. 

26. Petitioner AI-Quhtani is not properly subject to the Executive Order. 

27. Upon information and belief, Petitioner AI-Quhtani was not arrested or detained by the 

United States in the course of an armed conflict, and thus has not been, and is not being, detained 

lawfully either pursuant to the Executive Order, President Bush's authority as Commander-in

Chief and/or under the laws and usages of war. 

8 
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Guantanamo Bay Naval Station 

28. On or about January 11, 2002, the United States military began transporting prisoners 

captured in Afghanistan to Camp X-Ray at the United States Naval Base in Guantanamo Bay, 

Cuba. In April 2002, all prisoners were transferred to a Camp Delta, a more permanent prison 

facility at Guantanamo. Currently, prisoners are housed in Camp Delta and Camp Five, an 

additional maximum-security interrogation and detention center. 

29. Prisoners incarcerated at Guantanamo are entitled to test the legality of their detention in 

the federal courts. Rasul v. Bush, 542 U.S. _, 124 S. Ct. 2686,2698 (June 28, 2004). 

30. In 2002, the precise date being unknown to counsel but known to Respondents, the 

United States military transferred Petitioner AI-Quhtani to Guantanamo, where he has been held 

ever since, in the custody and control of Respondents. 

The Conditions of Detention at Guantanamo 

31. Since gaining control of Petitioner AI-Quhtani, the United States military has held him 

virtually incommunicado. 

32. Upon information and belief, Petitioner AI-Quhtani has been or will be interrogated 

repeatedly by agents of the United States Departments of Defense and Justice, and the Central 

Intelligence Agency. He has not appeared before a lawful military or civilian tribunal, and has 

not been provided the means to contact or secure counsel. Upon information and belief, 

Petitioner AI-Quhtani has not been adequately informed of his rights under the United States 

Constitution, the regulations of the United States Military, the Geneva Convention, the 

International Covenant on Civil and Political Rights, the American Declaration on the Rights and 

Duties of Man, the 1954 Convention Relating to the Status of Refugees or customary 
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international law. Indeed, Respondents have taken the position that he should not be infonned of 

these rights. As a result, Petitioner Al-Quhtani lacks the ability to protect or to vindicate his 

rights under domestic and international law. 

33. Upon infonnation and belief, Petitioner AI-Quhtani has been forced to provide 

involuntary statements to Respondents' agents at Guantanamo. 

34. Upon infonnation and belief, Petitioner AI-Quhtani has been held under conditions that 

violate his constitutional and international rights to dignity and freedom from torture and from 

cruel, inhuman and degrading treatment or punishment. See, e.g.: 

a. Amnesty International, "Guantanamo and Beyond: The Continuing Pursuit of 

Unchecked Executive Power," at 83-115, Ch. 12-13, AMR 51/063/2005 (13 May 

2005); 

b. Physicians for Human Rights, "Break Them Down: Systematic Use of 

Psychological Torture by US Forces," Ch.3 (2005); 

c. United Nations Press Release, "United Nations Human Rights Experts Express 

Continued Concern About Situation of Guantanamo Bay Detainees," Feb. 4, 

2005; 

d. International Committee ofthe Red Cross, Press Release, "The ICRC's Work at 

Guantanamo Bay," Nov. 30, 2004; 

e. International Committee of the Red Cross, Operational Update, "US Detention 

Related to the Events of September 11, 2001 and Its Aftennath - the Role of the 

ICRC," July 26, 2004; 

f. Amnesty International, United States of America: Human Dignity Denied: Torture 
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and Accountability in the 'War on Terror', at 22 (Oct. 27, 2004) (available at 

http://web.amnesty.org/library/IndexIENGAMR 511452004); see also 

g. Barry C. Scheck, Abuse of Detainees at Guantanamo Bay, The Nat'l Assoc. of 

Criminal Defense Lawyers Champion, Nov. 2004, at 4-5. 

35. Indeed, many of these violations - including isolation for up to 30 days, 28-hour 

interrogations, extreme and prolonged stress positions, sleep deprivation, sensory assaults, 

removal of clothing, hooding, and the use of dogs to create anxiety and terror - were actually 

interrogation techniques approved for use at Guantanamo by the most senior Department of 

Defense lawyer. See e.g., Action Memo from William J. Haynes n, General Counsel, DOD, to 

Secretary of Defense (Nov. 27,2002); Pentagon Working Group Report on Detainee 

Interrogations in the Global War on Terrorism: A8sessment of Legal, Historical, Policy and 

Operational Considerations, at 62-65 (Apr. 4, 2003). 

36. In a confidential report to the United States government, the ICRC charged the U.S. 

military with intentional use during interrogations of psychological and physical coercion on 

prisoners at Guantanamo that is "tantamount to torture." See Neil A. Lewis, "Red Cross Finds 

Detainee Abuse in Guantanamo," New York Times, Nov. 30,2004, at AI. The report includes 

claims that doctors and other medical workers at Guantanamo participated in planning for 

interrogations. Id.; see also M. Gregg Bloche and Jonathan H. Marks, "When Doctors Go to 

War," New England Journal of Medicine, Jan. 6,2005, at 3-4. 

37. Since details of the ICRC's report emerged, new revelations of abuse and torture at 

Guantanamo have appeared, including FBI memos detailing torture and "highly aggressive 

interrogation techniques" including 24-plus hour interrogations involving beatings, temperature 
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extremes, dogs, prolonged isolation, and loud music. See e.g.: 

a. Carol D. Leonnig, "Guantanamo Detainee Says Beating Injured Spine; Now in 

Wheelchair, Egyptian-Born Teacher Objects to Plan to Send Him to Native 

Land," Wash. Post, Aug. 13,2005, atA18 

b. Amnesty International, "Guantlinamo and Beyond: The Continuing Pursuit of 

Unchecked Executive Power," at 83-115, Ch. 12-13, AMR 511063/2005 (13 May 

2005); 

c. Guantanamo: An Icon of Lawlessness, Amnesty International, Jan. 6,2005, at 3-5; 

see also 

d. Neil A. Lewis, "Fresh Details Emerge on Harsh Methods at Guantanamo," New 

York Times, Jan. 1,2005, at All; 

e. Carol D. Leonnig, "Further Detainee Abuse Alleged; Guantanamo Prison Cited in 

FBI Memos," Washington Post, Dec. 26, 2004, at AI; 

f. Neil A. Lewis and David Johnston, "New F.B.I. Memos Describe Abuses of Iraq 

Inmates," New York Times, Dec. 21,2004, at AI; 

g. Dan Eggen and R. Jeffrey Smith, "FBI Agents .Allege Abuse of Detainees at 

Guantanamo Bay," Washington Post, Dec. 21,2004, at AI; 

h. Neil A. Lewis, "F.B.I. Memos Criticized Practices at Guantanamo," New York 

Times, Dec. 7,2004, at A19. 

38. As well, the Associated Press has reported allegations that female Guantanamo 

interrogators have used sexual taunting, including smearing fake menstrual blood on a detainee's 

face, to try to break Muslim detainees. Associated Press, Gitmo Soldier Details Sexual Tactics, 
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Jan. 27, 2005; and see Amnesty International, "Guantanamo and Beyond: The Continuing 

Pursuit of Unchecked Executive Power," at 89-90, Ch. 12, AMR 51/06312005 (13 May 2005). 

39. In fact, some of the well-publicized and egregious interrogation techniques used in the 

Abu Ghraib torture debacle -such as aggressive use of dogs, sexual humiliation, stress positions 

and sense deprivation-were pioneered at Guantanamo. See Josh White, "Abu Ghraib Dog 

Tactics Came From Guantanamo; Testimony Further Links Procedures at 2 Facilities," Wash. 

Post, July 27,2005, at A14; and Josh White, "Abu Ghraib Tactics Were First Used at 

Guantanamo," Wash. Post, July 14, 2005 at AI. 

40. The unlawful and unconstitutional interrogation techniques used by Respondents at 

Guantanamo include not only physical and psychological abuse but also other impermissible 

conduct contrary to due process requirements, including, upon information and belief, having 

agents of the Government present themselves as lawyers for the detainees during meetings with 

the detainees, for the purpose of extracting information from the detainees. See Sam Hannel, 

"Lawyers Describe Guantanamo Detainees," Seattle Post-Intelligencer, Jan. 19,2005. 

41. As well, military defense lawyers have been instructed to materially limit their 

representation disfavorably to their detainee clients in violation of due process. See David 

Johnston & Neil Lewis, "Lawyer Says Military Tried To Coerce Detainee's Plea," NY Times, 

June 16, 2005 at A25 (Late Ed.). 

42. Respondents, acting individually or through their agents, have stated that limitations, 

which normally apply on coercive interrogation techniques used by U.S. military officials under 

the auspices of the Department of Defense, do not apply to interrogations conducted by agents of 

the CIA or other entities under President Bush. See e.g., Amnesty International, "Guantanamo 
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and Beyond: The Continuing Pursuit of Unchecked Executive Power," at 27-43, Ch. 5, AMR 

511063/2005 (13 May 2005); Eric Lichtblau, "Gonzales Says '02 Policy on Detainees Doesn't 

Bind CIA," New York Times, Jan. 19,2005, at A17; Dan Eggen and Charles Babington, "Torture 

by U.S. Personnel Illegal, Gonzales Tells Senate," Washington Post, Jan. 18,2005, at A4. 

43. In published statements, President Bush and Secretary Rumsfeld, and predecessors of 

Hood and Bumgarner, respectively, Lenhert and Carrico, have proclaimed that the United States 

may hold the detainees under their current conditions indefinitely. See, e.g., Roland Watson, The 

Times (London), Jan. 18, 2002 ("Donald Rumsfeld, the U.S. Defense Secretary, suggested last 

night that AI-Qaeda prisoners could be held indefinitely at the base. He said that the detention of 

some would be open-ended as the United States tried to build a case against them."); Lynne 

Sladky, Assoc. Press, Jan. 22, 2002 ("Marine Brig. Gen. Mike Lehnert, who is in charge of the 

detention mission, defended the temporary cells where detainees are being held [ ... ] 'We have to 

look at Camp X-ray as a work in progress [ ... ]' Lehnert told CNN. Lehnert said plans are to 

build a more permanent prison 'exactly in accordance with federal prison standards"); John 

Mintz, "Extended Detention in Cuba Mulled," The Washington Post, February 13, 2002. ("As the 

Bush Administration nears completion of new rules for conducting military trials of foreign 

detainees, U.S. officials say they envision the naval base at Guantanamo Bay, Cuba, as a site for 

the tribunals and as a terrorist penal colony for many years to come. "). 

44. According to the Department of Defense, detainees who are adjudged innocent of all 

charges by a military commission may nevertheless be kept in detention at Guantanamo 

indefinitely. See Department of Defense Press Background Briefing of July 3,2003, at 

http://www.defenselink.milltranscripts/2003/tr20030703-0323.htm1(last visited August 24, 
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2005). 

45. Counsel for Respondents have also consistently maintained that the United States may 

hold the detained Petitioners under their current conditions indefinitely. In re Guantimamo 

Detainee Cases, Nos. 02-CV-0299 (CKK), et al., (D.D.C.), Tr. of Dec. 1,2004 Oral Argument 

on Motion to Dismiss at 22-24, statements of Principle Deputy Associate Att'y Gen. Brian 

Boyle; see also Dana Priest, "Long-Term Plan Sought for Terror Suspects," Wash. Post, Jan. 2, 

2005, at AI. 

46. In fact, the Government has failed to release detainees even after they have been found 

to be non-enemy combatants by the CSRTs. See Robin Wright, "Chinese Detainees Are Men 

Without a Country; 15 Muslims, Cleared of Terrorism Charges, Remain at Guantanamo With 

Nowhere to Go," Wash. Post, August 24, 2005, at Al (Final Ed.); and Ben Fox, "U.S. to Ease 

Conditions for Some Detainees," Chicago Trib., Aug. 11,2005 at C4. 

47. The Government has recently acknowledged plans to begin constructing a new, more 

permanent facility at Guantanamo. Christopher Cooper, "In Guantanamo, Prisoners Languish in 

a Sea of Red Tape," Wall Street Journal, Jan. 26, 2005, at AI; Associated Press, "Guantanamo 

Takes on the Look of Permanency," Jan. 9,2005. 

Rendition 

48. During interrogations, detainees have also been threatened with rendition or transfer to 

countries that permit indefmite detention without charge or trial and/or routinely practice torture. 

Upon information and belief, the United States has secretly transferred detainees to such 

countries without complying with the applicable legal requirements for extradition. This 

practice, known as "extraordinary rendition," is used to facilitate interrogation by subjecting 
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detainees to torture. See Jane Mayer, "Outsourcing Torture: The Secret History of American's 

"Extraordinary Rendition" Program, The New Yorker, Feb. 14,2005, at 106. 

49. The U.S. government's practice of extraordinary rendition has been well documented 

by American and international news organizations, including, inter alia, the Washington Post, 

The Los Angeles Times, and the British Broadcasting Corporation (the "BBC"). According to 

news accounts: 

Since September 11, the U.S. government has secretly transported dozens of 
people suspected of links to terrorists to countries other than the United 
States bypassing extradition procedures and legal formalities, according to 
Western diplomats and intelligence source. The suspects have been taken to 
countries ... whose intelligence services have close ties to the CIA and 
where they can be subjected to interrogation tactics -- including torture and 
threats to families -- that are illegal in the United States, the sources said. In 
some cases, U.S. intelligence agents remain closely involved in the 
interrogations, the sources said. 

Rajiv Chanrasekaran & Peter Finn, "U.S. Behind Secret Transfer of Terror Suspects," Wash. 

Post, Mar. 11, 2002, at AI; see also Dana Priest, "Long Term Plan Sought for Terror Suspects," 

Wash. Post, Jan. 2, 2005, at Al ("The transfers, called 'renditions,' depend on arrangements 

between the United States and other countries, such as Egypt ... , that agree to have local security 

services hold certain suspects in their facilities for interrogation by CIA and foreign liaison 

officers. "). 

50. In fact, the Government has recently announced its intention to render many 

Guantanamo detainees to countries which have a poor record of respecting human rights and 

which engage in torture. See e.g., Matthew Waxman, "Beyond Guantanamo," Wash. Times, Aug. 

20,2005, at A17; Robin Wright and Josh White, "u.s. Holding Talks on Return of Detainees; 

Administration Close to Reaching Agreements With 10 Muslim Governments," Wash. Times, 
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August 9, 2005, at A13; Neil Lewis, "Guantanamo Detention Site Is Being Transformed, U.S. 

Says," NY Times, August 6,2005, at A8 (Late Ed.); Paul Richter, "U.S. to Repatriate 110 

Afghans Jailed at Guantanamo Bay," LA Times, Aug. 5,2005 atAl8. 

51. Moreover, upon belief and information, the Government is conditioning such rendering 

of detainees to their home countries on the requirement that the home country imprison the 

detainee, without regard to the detainee's individual factual or legal situation. See Robin Wright 

and Josh White, "U.S. Holding Talks on Return of Detainees; Administration Close to Reaching 

Agreements With 10 Muslim Governments," Wash. Post, August 9, 2005, at A13; BBC 

Worldwide Monitoring, "USA to release 107 Yemenis from Guantanamo Bay," August 10,2005 

(available from LEXIS, MWP90 file) (''The US authorities declared few days ago that they 

would extradite detainees from Guantanamo Bay to Afghanistan, Saudi Arabia and Yemen on the 

condition [that they are] to be put in jail"). 

52. Upon information and belief, Petitioner AI-Quhtani is at risk of being rendered, 

expelled or returned without lawful procedures to a country that engages in torture during 

interrogations and incarceration. 

Military Commission 

53. Upon information and belief, Respondents have held Petitioner AI-Quhtani for more 

than three years without ever demonstrating a basis for his detention. Nevertheless, on July 6, 

2004, Respondent President Bush designated AI-Quhtani as a person eligible for "trial" by 

military commission (the "Commission"). 

54. The Commission was established by Presidential Military Order, dated November 13, 

2001, see 66 Fed. Reg. 57,833 (November 13,2001) (hereinafter "PMO"), and the March 21, 
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2002, Military Commission Order No.1 (hereinafter "MCO No.1"), subsequently revised and re

issued on August 31, 2005 (A copy of revised MCO No.1 is attached hereto as EXHIBIT B.) 

55. On November 9,2005, over a year after AI-Quhtani was designated a person eligible for 

trial, charges against him were publicly released. They were approved by Respondent Altenburg 

on November 4,2005. The charges allege one offense: Conspiracy. See United States v. Jabran 

Said Bin Al Qahtani, Charge Sheet (attached hereto as EXHIBIT C). 

56. Lacking any lawful basis for AI-Quhtani's continued detention, Respondents seek to 

justify AI-Quhtani's detention by subjecting him to "trial" by military commission on purported 

war crime charges of Respondents' own creation and definition, never before recognized under 

international law, and using a procedure that also has been made up out of whole cloth. 

57. Some of the procedures for the military commissions under which AI-Quhtani will be 

tried were set up in the MCO No.1. See Exhibit B. Many other procedures, fundamental to 

accepted concepts of due process and procedural fairness will be made up as the proceedings go 

along, precluding the accused from having any practical understanding of the procedures under 

which he will be tried. 

58. Even those procedures that have been clearly established are deficient and will not 

result in a full and fair trial. Under these existing procedures, Respondent Secretary Rumsfeld 

has appointed an "Appointing Authority," Respondent Altenburg, a retired Army officer who is 

currently employed by the Department of Defense in a civilian capacity. The Appointing 

Authority will in tum appoint members of the Commission. Thus, Respondent Secretary 

Rumsfeld and his appointee, who are investigating and prosecuting Al Qahtani, will ultimately be 

responsible for choosing the panel that will judge him. Id. at ~ 6. This violates the principle 
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established and universally accepted by civilized nations that no one should be a judge in his own 

cause. See Federalist Papers #10 (James Madison)("No man is allowed to be a judge in his own 

cause, because his interest would certainly bias his judgment, and, not improbably, corrupt his 

integrity."). 

59. During the military commission proceedings, there is no bar to admission of evidence 

that courts normally deem unreliable -- such as statements coerced from AI-Quhtani at a time 

when he had no counsel, or statements coerced from other detainees. Indeed, witness statements 

can be used even if the witnesses are not avai~able to testify and their testimony is presented as 

unsworn hearsay. 

60. There will be no direct appeal from a decision of the Commission. ld. The proceedings 

will be reviewed, but not in federal court. The "review" provided by the PMO and MCO 1 is to 

take place entirely within the Executive Branch, by officials appointed by the very officials 

accusing AI-Quhtani of criminal misconduct. Thus, not only has AI-Quhtani been held without 

trial for over three years, there is no future prospect of a trial by an impartial tribunal based upon 

reliable evidence. Because Respondents' war crimes charges are indisputably invalid and the 

Commission's process and procedures unlawful, AI-Quhtani seeks habeas relief with respect to 

his unlawful detention and trial by the Commission. 

61. Just as there has not been and will not be an unbiased determination that AI-Quhtani is 

guilty of any crimes, there also has been no determination by a neutral tribunal that AI-Quhtani 

can justifiably be held as an enemy combatant. On June 28, 2004, the United States Supreme 

Court decided Hamdi, 542 U.S. 507, 124 S. Ct. 2633 (2004), in which it determined that 

individuals could not be detained as enemy combatants unless such a determination was made by 
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a neutral tribunal that accorded them due process. 

62. Subsequently, the United States created a Combatant Status Review Tribunal ("CSRT") 

to make determinations as to whether those held were enemy combatants. The CSR T was hastily 

formed in the wake of the Supreme Court's decisions in Rasul and Hamdi, and does not qualify 

as the neutral tribunal that satisfies the requirements of due process. For example, the CSRT 

fails even to meet the standards for Article 5 hearings as set forth in U.S. Army regulations. 

63. The CSRT varies from both the Army regulations and Hamdi (and due process 

generally) materially and dispositively, including with respect to, inter alia: (1) the standard of 

proof required [Regulation 190-8, § 1-6( e )(9)'s preponderance of the evidence standard as 

opposed to the CSRT's "rebuttable presumption" that the detainee is an enemy combatant]; (2) 

the availability of an appeal by the government of a ruling favorable to the detainee; (3) the 

categories in which a detainee may be placed (i.e., the CSRT fails to allow for prisoner of war 

(POW) status, but instead purport to determine only whether or not a detainee is an "enemy 

combatant"); (4) the detainee's right to counsel and/or representation by a personal representative 

of choice before the Tribunal; (5) whether the hearings are open to the public; (6) the 

government's reserved power to rescind or change the conditions of the Tribunals at its whim; 

(7) the composition of the Tribunal( s) (in contrast with Hamdi IS requirement of "neutral 

decisionmaker[s,]" 542 U.S. at 533, 124 S. Ct. at 2648); and (8) even the definition of "enemy 

combatant." These deficiencies are individually and collectively fatal to the CSRT. 
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IV. CAUSES OF ACTION 

FIRST CLAIM FOR RELIEF 

COMMON LAW DUE PROCESS AND DUE PROCESS CLAUSE OF THE 
FIFTH AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES-

UNLAWFUL DEPRIVATION OF LIBERTY 

64. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

65. By the actions described above, Respondents, acting under color of law, have violated 

and continue to violate the common law principles of due process as well the Due Process Clause 

of the Fifth Amendment to the Constitution of the United States. President Bush has ordered the 

prolonged, indefinite, and arbitrary detention of individuals, without due process of law, and the 

remaining Respondents have implemented those orders. Respondents' actions deny Petitioner Al-

Quhtani the process accorded to persons seized and detained by the United States military in 

times of armed conflict as established by, inter alia, the Uniform Code of Military Justice, Army 

Regulation 190-8, Articles 3 and 5 of the Third and Fourth Geneva Conventions, and customary 

international law as reflected, expressed, and defined in multilateral treaties and other 

international instruments, international and domestic judicial decisions, and other authorities. 

66. To the extent that Petitioner Al-Quhtani's detention purports to be authorized by the 

Executive Order, that Order violates the Fifth Amendment on its face and as applied to 

Petitioner, and therefore also violates 28 U.S.C. § 2241 (c)(3). 

67. To the extent that Petitioner Al-Quhtani's detention is without basis in law and violates 

the common law principles of due process embodied in 28 U.S.C. § 2241 (c)(1), Petitioner's 

detention is unlawful. 
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68. Accordingly, Petitioner Al-Quhtani is entitled to habeas, declaratory, and injunctive 

relief, as well as any other relief the court may deem appropriate. 

SECOND CLAIM FOR RELIEF 

DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT TO THE CONSTITUTION 
OF THE UNITED STATES -- UNLAWFUL CONDITIONS OF CONFINEMENT 

69. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

70. By the actions described above, Respondents, acting under color of law, have violated 

and continue to violate the right of Petitioner Al-Quhtani to be free from unlawful conditions of 

confinement, in violation of the Due Process Clause of the Fifth Amendment to the Constitution 

of the United States. 

71. Accordingly, Petitioner Al-Quhtani is entitled to declaratory and injunctive relief as well 

as any other relief the court may deem appropriate. 

THIRD CLAIM FOR RELIEF 

GENEVA CONVENTIONS -- ARBITRARY DENIAL OF DUE PROCESS) 

72. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

73. By the actions described above, Respondents, acting under color of law, have denied and 

continue to deny Petitioner Al-Quhtani the process accorded to persons seized and detained by 

the United States military in times of armed conflict as established by specific provisions of the 

Third and Fourth Geneva Conventions. 

74. Violations of the Geneva Conventions are direct treaty violations and are also violations 

of customary international law, and constitute an enforceable claim under 28 U.S.C. § 2241 

(c)(3). 
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75. Respondents are liable for this conduct described above, insofar as they set the 

conditions, directly and/or indirectly facilitated, ordered, acquiesced, confirmed, ratified, and/or 

conspired to violate the Geneva Conventions. 

76. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive relief, 

as well as any other relief the court may deem appropriate. 

FOURTH CLAIM FOR RELIEF 

INTERNATIONAL HUMANITARIAN AND HUMAN RIGHTS LAW -- ARBITRARY 
DENIAL OF DUE PROCESS 

77. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

78. By the actions described above, Respondents have denied and continue to deny Petitioner 

AI-Quhtani the due process accorded to persons seized and detained by the United States military 

in times of armed conflict as establish by customary international humanitarian and human rights 

law as reflected, expressed, and defined in multilateral treaties and other international 

instruments and domestic judicial decisions, and other authorities. 

79. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive relief, 

as well as any other relief the court may deem appropriate. 

FIFTH CLAIM FOR RELIEF 

ALIEN TORT STATUTE -- TORTURE 

80. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

81. By the actions described above, the Respondents directed, ordered, confirmed, ratified, 

and/or conspired to bring about acts that deliberately and intentionally inflicted severe physical 
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and psychological abuse and agony upon Petitioner AI-Quhtani in order to obtain coerced 

information or confessions from him, punish or intimidate Petitioner AI-Quhtani or for other 

purposes. Among other abuses, Petitioner AI-Quhtani has been held in conditions of isolation; 

placed in constant vulnerability to repeated interrogation and severe beatings; kept in cages with 

no privacy; shackled with heavy chains and irons; placed in solitary confinement for minor rule 

infractions for prolonged periods of time; interrogated while shackled and chained in painful 

positions; exposed to extremes of temperature; subjected to violent behavior or the threat of 

violence; threatened with rendition to countries that practice torture; sexually humiliated; denied 

access to counsel and family; deprived of adequate medical care; and subjected to repeated 

psychological abuse. 

82. The acts described herein constitute torture in violation of the law of nations under the 

Alien Tort Statute, 28 U.S.C. § l350, in that the acts violated customary international law 

prohibiting torture as reflected, expressed, and defined in multilateral treaties and other 

international instruments, international and domestic judicial decisions, and other authorities. 

83. Respondents are liable for said conduct because they directed, ordered, confirmed, ratified, 

and/or conspired together and with others to commit the acts of torture against Petitioner AI

Quhtani. 

84. Petitioner AI-Quhtani was forced to suffer severe physical and psychological abuse and 

agony and is entitled to habeas, declaratory, and injunctive relief, and other relief to be 

determined at trial. 
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SIXTH CLAIM FOR RELIEF 

ALIEN TORT STATUTE -- WAR CRIMES 

85. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

86. By the actions described above, Respondents' acts directing, ordering, confirming, 

ratifying, and/or conspiring to bring about the torture and other inhumane treatment of Petitioner 

Al-Quhtani constitute war crimes and/or crimes against humanity in violation of the law of 

nations under the Alien Tort Statute, 28 U.S.C. § 1350, in that the acts violated, among others, 

the Fourth Geneva Convention, Common Article III of the Geneva Conventions and Additional 

Protocols I and n of the Geneva Conventions as well as customary intemationallaw prohibiting 

war crimes as reflected, expressed, and defined in other multilateral treaties and international 

instruments, international and domestic judicial decision, and other authorities. 

87. As a result of Respondents' unlawful conduct, Petitioner Al-Quhtani has been and is forced 

to suffer severe physical and psychological abuse and agony, and is therefore entitled to habeas, 

declaratory, and injunctive relief, and such other relief as the court may deem appropriate. 

SEVENTH CLAIM FOR RELIEF 

ALIEN TORT STATUTE - CRUEL, INHUMAN OR DEGRADING TREATMENT 

88. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

89. The acts described herein had the intent and the effect of grossly humiliating and debasing 

Petitioner Al-Quhtani, forcing him to act against his will and conscience, inciting fear and 

anguish, and breaking his physical or moral resistance. 

90. The acts described herein constitute cruel, inhuman or degrading treatment in violation of 
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the law of nations under the Alien Tort Statute, 28 U.S.C. § 1350, in that the acts violated 

customary international law prohibiting cruel, inhuman or degrading treatment as reflected, 

expressed, and defined in multilateral treaties and other international instruments, international 

and domestic judicial decisions, and other authorities. 

91. Respondents are liable for said conduct in that they directed, ordered, confirmed, ratified, 

and/or conspired together and with others to cause the cruel, inhuman or degrading treatment of 

Petitioner AI-Quhtani. 

92. Petitioner AI-Quhtani was forced to suffer severe physical and psychological abuse and 

agony and is entitled to declaratory and injunctive relief, as well as other relief to be determined 

at trial. 

EIGHTH CLAIM FOR RELIEF 

ALIEN TORT STATUTE--
ARBITRARY ARREST AND PROLONGED ARBITRARY DETENTION 

93. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

94. The acts described herein constitute arbitrary arrest and detention of Petitioner AI-Quhtani 

in violation of the law of nations under the Alien Tort Statute, 28 U.S.C. § 1350, in that the acts 

violated customary international law prohibiting arbitrary detention as reflected, expressed, and 

defined in multilateral treaties and other international instruments, international and domestic 

judicial decisions, and other authorities. 

95. Respondents are liable for said conduct in that they directed, ordered, confirmed, ratified, 

and/or conspired together and with others to bring about the arbitrary arrest and prolonged 

arbitrary detention of Petitioner Al-Quhtani in violation ofthe law of nations under the Alien 
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Tort Statute, 28 U.S.C. § 1350, in that the acts violated customary international law prohibiting 

arbitrary arrest and prolonged arbitrary detention as reflected, expressed, and defmed in 

multilateral treaties and other international instruments, international and domestic judicial 

decisions, and other authorities. 

96. As a result of Respondents' unlawful conduct, Petitioner AI-QUhtani has been and is 

deprived of his freedom, separated from his family, and forced to suffer severe physical and 

mental abuse, and is therefore entitled to habeas, declaratory, and injunctive relief, and such other 

relief as the court may deem appropriate. 

NINTH CLAIM FOR RELIEF 

ALIEN TORT STATUTE-- ENFORCED DISAPPEARANCE 

97. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

98. By the actions described above, the Respondents directed, ordered, confirmed, ratified, 

and/or conspired to bring about the enforced disappearance of Petitioner AI-Quhtani in violation 

of the law of nations under the Alien Tort Statute, 28 U.S.C. § 1350, in that the acts violated 

customary international law prohibiting enforced disappearances as reflected, expressed, and 

defined in multilateral treaties and other international instruments, international and domestic 

judicial decisions, and other authorities. 

99. As a result of Respondents' unlawful conduct, Petitioner AI-Quhtani has been, and 

continues to be deprived of his freedom, separated from his family, and forced to suffer severe 

physical and mental abuse, and is therefore entitled to declaratory and injunctive relief and such 

other relief as the court may deem appropriate. 
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TENTH CLAIM FOR RELIEF 

ARTICLE II OF THE UNITED STATES CONSTITUTION-
UNLAWFUL DETENTION 

100. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

101. Petitioner Al-Quhtani is not, nor has he ever been, an enemy alien, lawful or unlawful 

belligerent, or combatant of any kind. The Executive lacks the authority to order or direct 

military officials to detain civilians who are seized far from the theater of war or occupied 

territory or who were not "carrying a weapon against American troops on a foreign battlefield." 

Hamdi v. Rumsfeld, 542 U.S. _, 124 S. Ct. 2633,2642 n.1 (2004). 

102. By the actions described above, Respondent Bush has exceeded and continues to exceed 

the Executive's authority under Article II of the United States Constitution by authorizing, 

ordering and directing that military officials seize Petitioner Al-Quhtani and transfer him to 

military detention, and by authorizing and ordering their continued military detention at 

Guantanamo. All of the Respondents acted and continue to act without lawful authority by 

directing, ordering, and/or supervising the seizure and military detention of Petitioner Al-

Quhtani. 

103. The military seizure and detention of Petitioner Al-Quhtani by the Respondents is ultra 

vires and illegal because it violates Article II of the United States Constitution. To the extent that 

the Executive asserts that Petitioner's detention is authorized by the Executive Order, that Order 

exceeds the Executive's authority under Article II and is ultra vires and void on its face and as 

applied to Petitioner. 

104. To the extent that Respondents assert that their authority to detain Petitioner Al-Quhtani 
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derives from a source other than the Executive Order, including without limitation the 

Executive's inherent authority to conduct foreign affairs or to serve as Commander-in-Chief of 

the U.S. Armed Forces, whether from Article II of the Constitution or otherwise, Respondents 

lack that authority as a matter of fact and law. 

105. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive 

relief, as well as any other relief the court may deem appropriate. 

ELEVENTH CLAIM FOR RELIEF 

VIOLATION OF THE APA -- ARBITRARY AND CAPRICIOUS UNLAWFUL 
DETENTION 

106. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

107. Army Regulation 190-8 prohibits the detention of civilians who were seized away from 

the field of battle or outside occupied territory or who were not engaged in combat against the 

United States. See, e.g., Army Reg. 190-8 at 1-6(g) ("Persons who have been determined by a 

competent tribunal not to be entitled to prisoner of war status may not be executed, imprisoned, 

or otherwise penalized without further proceedings to determine what acts they have committed 

and what penalty should be imposed."). 

108. By arbitrarily and capriciously detaining Petitioner AI-Quhtani in military custody for 

over three years in the manner described above, Respondents have acted and continue to act ultra 

vires and unlawfully in violation of the Administrative Procedures Act,S U.S.C. § 706(2). 

109. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive 

relief, as well as any other relief the court may deem appropriate. 
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TWELFTH CLAIM FOR RELIEF 

VIOLATION OF THE APA -- ARBITRARY AND CAPRICIOUS 
DENIAL OF DUE PROCESS 

110. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

111. By the actions described above, Respondents, acting under color of law, have arbitrarily 

and capriciously denied and continue to deny Petitioner Al-Quhtani the process accorded to 

persons seized and detained by the United States military in times of armed conflict as 

established by Army Regulation 190-8 in violation of the Administrative Procedures Act, 5 

U.S.C. § 706(2). 

112. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive relief 

as well as any other relief the court may deem appropriate. 

THIRTEENTH CLAIM FOR RELIEF 

VIOLATION OF THE APA - TORTURE AND CRUEL, INHUMAN OR DEGRADING 
TREATMENT 

113. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

114. By the actions described above, the Respondents have acted and continue to act arbitrarily 

and capriciously by directing, ordering, confIrming, ratifying, and/or conspiring to unlawfully 

subject Petitioner AI-Quhtani to torture and/or cruel, inhuman or degrading treatment in violation 

of Army Regulation 190-8 and the Administrative Procedures Act, 5 U.S.C. § 706(2). 

115. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive 

relief, as well as any other relief the court may deem appropriate. 
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FOURTEENTH CLAIM FOR RELIEF 

VIOLATION OF THE RIGHT TO COUNSEL AND TO ACCESS TO THE COURTS 

116. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

117. Respondents, purportedly acting from a concern for national security, consistently have 

contrived to intrude upon Petitioner AI-Quhtani's right to consult with counsel by conditioning 

counsel's access to Petitioner on unreasonable terms, including classification/declassification 

procedures, all in violation of Petitioner AI-Quhtani's attorney-client privilege, his work product 

privilege, and the Fifth and Sixth Amendments to the U.S. Constitution. 

118. Accordingly, Petitioner AI-Quhtani is entitled to habeas, declaratory, and injunctive 

relief, as well as any other relief the court may deem appropriate. 

FIFTEENTH CLAIM FOR RELIEF 

DUE PROCESS CLAUSE -- RENDITION 

119. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

120. Upon information and belief, Petitioner AI-Quhtani is at risk of being rendered, expelled 

or returned without lawful procedures to a country that engages in torture. The transfer of the 

Petitioner to a country that creates a foreseeable and direct risk that he will be subjected to torture 

constitutes a violation of Petitioner's rights under the Due Process Clause of the Fifth 

Amendment to the United States Constitution. 

121. Accordingly, Petitioner AI-Quhtani is entitled to declaratory and injunctive relief, as well 

as any other relief the court may deem appropriate. 
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SIXTEENTH CLAIM FOR RELIEF 

CONVENTION AGAINST TORTURE AND 
CONVENTION RELATING TO THE STATUS OF REFUGEES -- RENDITION 

122. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

123. Upon infonnation and belief, Petitioner is at risk of being rendered, expelled or returned 

without lawful procedures to a country that engages in torture. The transfer of the Petitioner to a 

country that creates a foreseeable and direct risk that he will be subjected to torture constitutes a 

direct violation of Petitioner's rights under the Covenant Against Torture and the 1954 

Convention Relating to the Status of Refugees, 19 U.S.T. 6259, 189 U.N.T.S. 150 entered into 

force Apr. 22, 1954. 

124. Accordingly, Petitioner AI-Quhtani is entitled to declaratory and injunctive relief, as 

well as any other relief the court may deem appropriate. 

SEVENTEENTH CLAIM FOR RELIEF 

ALIEN TORT STATUTE- RENDITION 

125. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

126. Upon infonnation and belief, Petitioner is at risk of being rendered, expelled or returned 

without lawful procedures to a country that engages in torture. The transfer of the Petitioner to a 

country that creates a foreseeable and direct risk that he will be subjected to torture constitutes a 

violation of Petitioner's rights under customary international law, which may be vindicated under 

the Alien Tort Statute. 

127. Accordingly, Petitioner AI-Quhtani is entitled to declaratory and injunctive relief, as 

well as any other relief the court may deem appropriate. 
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EIGHTEENTH CLAIM FOR RELIEF 

RESPONDENTS MAY NOT DETAIN PETITIONER AL-QUHT ANI FOR 
TRIAL BEFORE AN INVALIDLY CONSTITUTED MILITARY COMMISSION 

128. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

129. The Commission in this case is invalid and improperly constituted, and the grant of 

subject matter jurisdiction to the Commission is overbroad and unlawful for at least the 

following reasons: 

A. The Commission lacks jurisdiction because the President lacked 
congressional authorization to establish the Commission 

130. The Supreme Court has noted that "[w]hen the President acts in absence of ... a 

congressional grant ... of authority, he can only rely upon his own independent powers." 

Youngstown Sheet & Tube Co. v. Salryer, 343 U.S. 579,637, 72 S. Ct. 863, 872 (1952) (Jackson, 

J. concurring). See also Hamdi v. Rumsfeld, 542 U.S. _, 124 S. Ct. 2633,2650 (2004). The 

Constitution expressly grants Congress the sole power to create military commissions and define 

offenses to be tried by them. The Constitution vests Congress, not the Executive, with "All 

legislative powers," with the power "[t]o define and punish offences against the Law of Nations" 

and "[t]o constitute Tribunals inferior to the Supreme Court." U.S. Const., Art. I § 8, cl. 9, cl. 10. 

131. Congress has not authorized the establishment of military commissions to try 

individuals captured during the Afghanistan war. Accordingly, Respondents' detention of 

Petitioner Al-Quhtani for trial by the Commission is improper, unlawful and invalid as an ultra 

vires exercise of authority. It exceeds the President's powers under Article II and thus violates 

the constitutional principles of separation of powers. 
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132. The Supreme Court's assertion of jurisdiction for the federal courts in Rasul establishes 

indisputably that aliens held at the base in Guantanamo Bay, no less than American citizens, are 

entitled to invoke the federal courts' authority under 28 U.S.C. § 2241. Rasul, 542 U.S. at_, 

124 S. Ct. at 2696 ("[c]onsidering that the statute draws no distinction between Americans and 

aliens held in federal custody, there is little reason to think that Congress intended the 

geographical coverage of the statute to vary depending on the detainee's citizenship") (footnote 

omitted). Thus, both Congress and the judiciary possess constitutional authority to check and 

balance the power of the Executive to act unilaterally. Rasul, 542 U.S. at _, 124 S. Ct. at 2700 

(Kennedy, J., concurring). 

B. The Appointing Authority lacks power to exercise military authority 
to appoint a military commission 

133. Because there is no statute expressly stating who can appoint members of a 

Commission, the power to appoint members of a military commission is based upon the power to 

convene a general courts-martial. Only the Executive, the Secretary of Defense (or Secretaries of 

the other branches of the armed forces) or a commanding officer to whom the Secretary has 

delegated authority may convene a general court-martial. 

134. In this case, the Respondent Secretary Rumsfeld purportedly has delegated authority to 

John D. Altenburg, Jr. to appoint the members of military commissions. John D. Altenburg is a 

civilian, not a commissioned officer, and thus lacks the power to exercise military jurisdiction in 

any form. 

135. As a result, the Commission by which the Respondents intend to try Petitioner Al-

Quhtani is improperly constituted and invalid, such that Petitioner Al-Quhtani is entitled to a writ 
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of habeas corpus preventing his unlawful detention and trial before that improper tribunal. 

C. The Commission lacks jurisdiction to try individuals at Guantanamo 
Bay 

136. Military commissions have no jurisdiction to try individuals far from the "locality of 

actual war." See Milligan, 71 U.S. at 127. 

137. The Commission that will try Petitioner Al-Quhtani is situated far outside any zone of 

conflict or occupation, and Petitioner Al-Quhtani's alleged conduct on which the charges are 

based did not occur at Guantanamo Bay. As such, the Commission lacks authority to try 

Petitioner Al-Quhtani, and therefore, the Respondents lack the authority to continue to detain 

Petitioner Al-Quhtani for any purported trial at Guantanamo Bay. 

NINETEENTH CLAIM FOR RELIEF 

RESPONDENTS MAY 
NOT DETAIN PETITIONER AL-QUHTANI FOR OFFENSES THAT HAVE 

BEEN CREATED AFTER THE FACT 

138. . Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

139. Respondent President Bush is attempting to try Petitioner Al-Quhtani for crimes that 

were created long after the alleged "offenses" were committed. 

140. Upon information and belief, none of the criminal offenses stated in the charges against 

Petitioner Al-Quhtani previously existed. These "offenses" were in effect created by the PMO, 

MCO No.1, and Military Commission Instruction No.2, well after they were allegedly 

committed by Petitioner Al-Quhtani. In essence, the government alleges that Petitioner Al-

Quhtani is criminally liable for allegedly conspiring to participate in combat against the United 

States and its allies. That has never been a criminal offense. 
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A. The Executive cannot define crimes. 

141. Congress, not the Executive, has the authority to legislate under Article I of the 

Constitution. This expressly includes the power "[t]o define and punish ... Offences against the 

Law of Nations. " Absent Congressional authorization, the Executive lacks the power to define 

specific offenses. If he attempts to do so, as he has done here, his actions are ultra vires and 

violate the principles of separation of powers. Accordingly, Petitioner AI-Quhtani may not be 

detained for trial on newly-created offenses established and defined solely by the President. 

B. Crimes cannot be defined after the fact 

142. In addition, any charges instituted by the Commission must constitute offenses under 

the law of war as it existed at the time the alleged conduct was committed. Applying laws 

created after the conduct (such as the definition of offenses set forth in MCO No.2 and those 

which have been included in the charge against Petitioner AI-Quhtani) would violate the ex post 

facto clause of the Constitution (Art. 1, §9, cl. 3) and the principle that a person must have 

reasonable notice of the bounds of an offense. (Offenses defined to criminalize the conduct ofa 

single person or group of people -- such as those in MCO No.2 also violate the Constitutional 

prohibition on bills of attainder.) 

143. Since the charged conduct does not allege any offense against Petitioner Al-Quhtani 

under the law of war as it existed at the time he allegedly committed these acts, Petitioner Al

Quhtani cannot be detained as a result of the charge. Accordingly, Petitioner Al-Quhtani is 

entitled to a writ of habeas corpus, and Petitioner AI-Quhtani should be released immediately. 
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TWENTIETH CLAIM FOR RELIEF 

RESPONDENTS MAY 
NOT DETAIN PETITIONER AL-QUHT ANI FOR TRIAL ON CHARGES 

OUTSIDE THE JURISDICTION OF THE MILITARY COMMISSION 

144. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

145. Petitioner Al-Quhtani's confinement is unlawful because he is being detained to face a 

charge before a Commission that is not empowered to hear and/or adjudicate the charge 

instituted against him. Petitioner Al-Quhtani's continued detention purportedly to face trial is 

unlawful because the charge is outside the parameters established by the Uniform Code of 

Military Justice (hereinafter "UCMJ"), 10 U.S.C. §801, et seq., the statutory scheme that controls 

military detentions and that limits the offenses triable by military commissions (even in instances 

where Congress has provided any jurisdiction to the military commissions, which it has not with 

respect to the conflict in Afghanistan). 

146. Under the UCMJ, military commissions may not hear and adjudicate any offenses other 

than those that are recognized by the traditional law of war or those that Congress has expressly 

authorized them to hear. Here, the charged offense is not within either of these categories. 

147. The purported offense of "conspiracy" is not a valid offense triable by the Commission 

under recognized principles of the law of war, the UCMJ, or any other statutory authorization. 

Because civil law countries do not recognize a crime of conspiracy, conspiracy has never been 

part of the laws of war. No international criminal convention has ever recognized conspiracy to 

violate the laws of war as a crime. This includes the Geneva Conventions, as well as those 

setting up the international criminal tribunals in Yugoslavia and Rwanda, as well as the 
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international criminal court. Indeed, the government is making up charges that have been 

specifically rejected as violations of the laws of war -- including at Nuremberg, for example. 

148. As a plurality of the Supreme Court held in Reid v. Covert: 

[t]he jurisdiction of military tribunals is a very limited and extraordinary 
jurisdiction derived from the cryptic language in Art. I, § 8 [granting Congress the 
power to "define and punish ... Offences against the Law of Nations"] , and, at 
most, was intended to be only a narrow exception to the normal and preferred 
method of trial in courts of law. Every extension of military jurisdiction is an 
encroachment on the jurisdiction of the civil courts, and, more important, acts as a 
deprivation of the right to jury trial and of other treasured constitutional 
protections. 

354 U.S. 1,21, 77 S. Ct. 1222, 1233 (1957). 

149. Since the charging document does not allege any offense against Petitioner Al-Quhtani 

under the law of war or express statutory authority, the Commission lacks jurisdiction to try 

and/or punish Petitioner Al-Quhtani. Accordingly, Petitioner Al-Quhtani is entitled to a writ of 

habeas corpus, and should be released immediately. 

TWENTY -FIRST CLAIM FOR RELIEF 

THE MILITARY COMMISSION 
PROCEDURES VIOLATE PETITIONER AL-QUHTANI'S RIGHTS UNDER 

STATUTORY, CONSTITUTIONAL, AND INTERNATIONAL LAW 

150. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

151. Even if the Commission had jurisdiction, Petitioner Al-Quhtani's detention to stand trial 

before the Commission still would be unlawful because the Commission's procedures violate 

applicable principles of statutory, constitutional, and international law. 

152. In a series of "Military Commission Orders" (the "MCOs"), issued on March 21,2002, 

Respondent Secretary Rumsfeld prescribed the procedural rules of these special military 
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commissions. If Petitioner Al-Quhtani is tried according to these proposed procedures, he will 

receive less protection than he is entitled to under American law, the Constitution, and 

international law and treaties. The procedures set forth by the MCOs provide Petitioner Al

Quhtani with far less protection than those set forth in the UCMJ. The MCOs violate Petitioner 

Al-Quhtani's rights to certain basic procedural safeguards. The MCOs fail to provide Petitioner 

Al-Quhtani an impartial tribunal to adjudicate the charges against him or review those charges. 

Petitioner Al-Quhtani's accusers effectively appoint the "judge and jury" and then review their 

decision. And during these proceedings themselves, his accusers can introduce unreliable 

evidence of the worst sort -- unsworn allegations derived from coerced confessions with no right 

of confrontation. 

153. The absence of procedural protections makes the Commission inadequate as a matter of 

law. 

A. TheUCMJ 

154. Petitioner Al-Quhtani is entitled to the protections of the basic trial rights set forth by 

Congress in the UCMJ. By its own terms, the UCMJ applies to all persons, including Petitioner 

Al-Quhtani, who are detained within the territory or leased properties of the United States. And 

the UCMJ prohibits biased tribunals and the use of unreliable evidence of the sort the 

commissions intend to permit. 

B. The Geneva Convention 

155. The Geneva Convention requires that prisoners of war ("POW's), as defined by the 

Geneva Convention (TIl) Relative to the Treatment of Prisoners of War, Aug. 12, 1949, be treated 
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with the same procedural protections as the soldiers of the country detaining them. Under 

Article 5 of the Geneva Convention (III) ("Article 5"), Petitioner Al-Quhtani is entitled to be 

treated as a POW until a competent tribunal has determined otherwise. As a result, he is entitled 

to the procedural protections that would apply in a court martial. 

156. Even if Petitioner Al-Quhtani were not a prisoner of war, any proceeding would still have 

to meet the requirements of Common Article ill of the Geneva Convention and Article 75 of 

Protocol I to the Geneva Conventions. These provide that conviction can only be pronounced by 

an impartial court respecting generally recognized principles of judicial procedure. Article 75 of 

Protocol I to the Geneva Conventions specifically provides that no one can be compelled to 

confess guilt. Upon information and belief, Petitioner Al-Quhtani's interrogations defy the 

requirements of Article 75, and the Conventions's requirements are not met by the Commission. 

C. The Due Process Clause 

157. The Constitution's guarantee of due process also guarantees Petitioner Al-Quhtani the 

basic trial rights he will be denied before the Commission. A trial without these basic procedural 

safeguards lacks the fundamental fairness required in any judicial proceedings -- especially in 

criminal proceedings that can result in life imprisonment. 

158. Since the Commission procedures violate statutory, constitutional, and international law, 

and in so doing, fail to provide Petitioner Al-Quhtani with the basic safeguards necessary to 

constitute a fundamentally fair criminal proceedings, Petitioner Al-Quhtani is entitled to a writ of 

habeas corpus and should be released immediately. 

40 



Case 1 :05-cv-02387 -RMC Document 4-1 Filed 12/20/2005 Page 41 of 54 

TWENTY-SECOND CLAIM FOR RELIEF 

TRIAL BEFORE THE COMMISSION 
VIOLATES PETITIONERAL-QUHTANI'S RIGHT TO 

EQUAL PROTECTION OF THE LAWS OF THE UNITED STATES 

159. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

A. Petitioner AI-Quhtani's detention violates the Equal Protection 
Clause. 

160. Petitioner Al-Quhtani is being detained by Respondents under the claimed authority of 

the PMO and MCO No.1. These Orders violate Petitioner Al-Quhtani's right to equal protection 

of the laws of the United States. Under the PMO and MCO No.1, Petitioner Al-Quhtani may be 

held for trial by the Commission only because of his alienage, since the Orders, by their terms, 

apply only to non-citizens. Consequently, thus detention runs afoul of the very purpose of the 

Equal Protection Clause of the United States Constitution. 

161. The Supreme Court has held that any discrimination against aliens not involving 

governmental employees is subject to strict scrutiny. Here, the government cannot show a 

compelling governmental reason, advanced through the least restrictive means, for granting 

citizens access to the fundamental protections of civilian justice (including, inter alia, indictment, 

evidentiary rules ensuring reliability and fairness, a system consistent with previously prescribed 

rules developed by the legislature and enforced by impartial courts, a jury trial presided over by 

an independent judge not answerable to the prosecutor, and the right to an appeal before a 

tribunal independent of the prosecuting authority), but affording non-citizens a distinctly less 

protective and inferior brand of adjudication. While the government may have latitude in 
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differentiating between citizens and aliens in areas such as immigration, it has no such latitude 

with respect to criminal prosecutions. 

162. Thus, the blatant and purposeful discriminatory nature and impact ofMCO No.1 violates 

the Equal Protection clause. 

B. Petitioner AI-Quhtani's detention violates 42 U.S.C. § 1981. 

163. Petitioner AI-Quhtani's detention for trial by the Commission also violates 42 U.S.C. 

§ 1981. That fundamental statutory provision guarantees equal rights for all persons to give 

evidence, to receive equal benefit of all laws and proceedings for the security of persons, and to 

receive like punishment. Petitioner AI-Quhtani is being unlawfully detained for purposes of trial 

by the Commission solely because he is a non-citizen. A citizen who committed the very same 

acts as Petitioner AI-Quhtani could not be detained under the PMO and held for trial before the 

Commission. Accordingly, Petitioner AI-Quhtani's detention for trial by the Commission on that 

discriminatory basis is unlawful. 

164. Respondents have detained Petitioner AI-Quhtani for trial before the Commission in 

violation of equal protection of the laws ofthe United States. 

165. Accordingly, Petitioner AI-Quhtani is entitled to a writ of habeas corpus, a detennination 

that the Commission proceedings against him are unlawful, and he should be released 

immediately. 

TWENTY-THIRD CLAIM FOR RELIEF 

RESPONDENTS HAVE DENIED 
PETITIONER AL-QUHT ANI THE RIGHT TO A SPEEDY TRIAL AND THE RIGHT 

TO BE FREE FROM UNREASONABLE PRE-TRIAL CONFINEMENT 
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166. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

A. Petitioner AI-Ouhtani was entitled to a speedy trial under the UCMJ. 

167. The PMO, pursuant to which Petitioner AI-Quhtani has been detained for trial, purports 

to be based, in part, on congressional authorization embodied in selected provisions of the 

UCMJ. In promulgating the PMO, Respondent President Bush relied, in part, on his authority 

under 10 U.S.C. §836, which allows the Executive to prescribe rules for military commissions so 

long as they are not inconsistent with the UCMJ. 

168. However, the PMO, and its implementation through MCO No.1, clearly contravene 

Article 10 of the UCMJ, 10 U.S.C. §810, which provides that any arrest or confinement ofan 

accused must be terminated unless charges are instituted promptly and made known to the 

accused, and speedy trial afforded for a determination of guilt on such charges: 

[w]hen any person subject to this chapter is placed in arrest or confinement prior 
to trial, immediate steps shall be taken to inform him of the specific wrong of 
which he is accused and to try him or dismiss the charges and release him. 

10 U.S.C. § 810. 

169. Petitioner AI-Quhtani is a person subject to the UCMJ by virtue of Respondent President 

Bush's PMO and MCO No.1, as well as by virtue of Article 2 of the UCMJ, 10 U.S.c. § 

802(a)(12), which provides that "persons within an area leased by or otherwise reserved or 

acquired for the use of the United States" and under the control of any of the various branches of 

the military are subject to the UCMJ. Under the Supreme Court's decision in Rasul, 542 U.S. at 

_, 124 S. Ct. at 2696-98, Guantanamo Bay qualifies under both prongs. 
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170. The type of delays to which Petitioner Al-Quhtani has been subjected are intolerable in 

the absence of extraordinary or compelling circumstances. Here, the Respondents have not 

provided any reason whatsoever for their inordinate delays in charging Petitioner Al-Quhtani. 

Since Respondents did not take "immediate steps ... to inform" Petitioner Al-Quhtani "of the 

specific wrong of which he is accused," they now have a clear and nondiscretionary duty under 

the UCMJ to "release him" from his confinement. 

B. Petitioner Al-Quhtani was entitled to a speedy trial under the Geneva 
Convention. 

171. Petitioner Al-Quhtani's lengthy pre-trial confinement violates Article 103 of Geneva 

Convention (Ill), as well as United States government regulations. Article 103 of Geneva 

Convention (Ill) provides that: 

[j]udicial investigations relating to a prisoner of war shall be conducted as rapidly 
as circumstances permit and so that his trial shall take place as soon as possible. A 
prisoner of war shall not be confined while awaiting trial unless a member ofthe 
armed forces of the Detaining Power would be so confined ifhe were accused ofa 
similar offence, or if it is essential to do so in the interests of national security. In 
no circumstances shall this confinement exceed three months. 

6 U.S.T. 3316, 3394, 75 U.N.T.S. 135 (emphasis added). 

172. In addition, Article 5 of Geneva Convention (Ill) declares that: 

should any doubt arise as to whether persons ... belong to any of the categories 
[entitled to protection as a P.O.W. under the Convention], such persons shall 
enjoy the protection of the present Convention until such time as their status has 
been determined by a competent tribunal. 

173. Likewise, §1-6(a) U.S Army Regulation 190-8, entitled Enemy Prisoners of War, 

Retained Personnel, Civilian Internees and Other Detainees, requires that United States military 

forces abide by the provisions of Article 5 of Geneva Convention (III). Similarly, the 
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Commander's Handbook on the Law of Naval Operations states that "individuals captured as 

spies or as illegal combatants have the right to assert their claim of entitlement to prisoner-of-war 

status before ajudicial tribunal and to have the question adjudicated." Department of the Navy, 

NWP I-14M, The Commander's Handbook on the Law of Naval Operations 11.7 (1995). 

174. Respondents are under a clear nondiscretionary duty under Geneva Convention (III), and 

under the U.S. Army's (and Navy's) own regulations to release Petitioner Al-Quhtani because he 

has been detained in segregation for more than three months - indeed, for more than ten times the 

permissible period. 

175. Even if Petitioner Al-Quhtani were not a presumptive POW, the Geneva Convention 

would not sanction such delay. The Geneva Convention requires that all civilians and protected 

persons must be "promptly informed" of the charges and brought to trial "as rapidly as possible." 

Geneva Convention N, art. 7. Similarly the fundamental guarantees of Protocol I require that 

Petitioner Al-Quhtani be "informed without delay" of the particulars of charges, and incorporate 

the International Covenant on Civil and Political Rights. 

C. Petitioner Al-Quhtani was entitled to a speedy trial under the Sixth 
Amendment. 

176. Moreover, the Sixth Amendment to the United States Constitution requires that in all 

criminal prosecutions, "the accused shall enjoy the right to a speedy ... trial." U.S. Const. 

amend. VI. Respondents' unlawful detention violates Petitioner Al-Quhtani's right to a speedy 

trial. 
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177. Respondents have denied Petitioner AI-Quhtani his right to a speedy trial as required by 

American law, the Constitution, and international law and treaty, and Petitioner AI-Quhtani 

therefore is entitled to a writ of habeas corpus and immediate release. 

TWENTY-FOURTH CLAIM FOR RELIEF 

RESPONDENTS FAIL TO 
JUSTIFY HOLDING AL-QUHTANI AS AN ENEMY COMBATANT 

178. Petitioners incorporate by reference all preceding paragraphs as if set forth fully herein. 

179. Just as the government has no authority to detain AI-Quhtani for his alleged violations under 

a nonexistent version ofthe law of war, the government has no authority to detain AI-Quhtani as an 

enemy combatant. Respondents' actions to date in detaining AI-Quhtani constitute a violation of 

the process accorded persons seized by the military in times of anned conflict as defined by Geneva 

Conventions III and IV and customary international law, as well as being inconsistent with the 

provisions set forth below. 

A. Under Hamd;. the Due Process Clause requires a neutral tribunal 
with significant procedural protections to determine whether Al
Quhtani is an enemy combatant. 

180. The CSRT process and procedures that have now been established violate due process at least 

with respect to: (1) the failure to adhere to an appropriate standard of proof; (2) the granting of an 

appeal to the government of a detennination favorable to the detainee; (3) the failure to make an 

appropriate status determination by limiting the inquiry to consideration only of "enemy combatant" 

status; (4) the denial of a detainee's right to counsel or other appropriate representation; (5) the denial 

of a public hearing; (6) the government's power to arbitrarily rescind or change the CSRT process 
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and procedures; and (7) the failure to constitute the CSRT in a manner to assure a neutral decision 

maker. 

B. The Geneva Convention and army regulations require that the enemy 
combatant determination be made by a fair tribunal. 

181. Under Article 5 of the Geneva Convention, Al-Quhtani is entitled to a "competent tribunal" 

to determine whether he can be held as an enemy combatant. The same procedural deficiencies that 

render the CSR T proceedings inadequate for purposes of due process also render the CSR T deficient 

as a competent tribunal. Army Regulations 190-8 and the Administrative Procedures Act also show 

these procedures are unlawful as, for example, the burden of proof is not consistent with that 

established in the regulations. 

182. Moreover, it is now too late to establish a competent tribunal. Article 5 of Geneva 

Convention Ill, provides that "should any doubt arise as to whether persons, having committed a 

belligerent act and having fallen into the hands of the enemy belong to any of the categories 

enumerated in [Article 4 of the Geneva Convention (Ill), defining the different categories of 

belligerents,] such persons shall enjoy the protection of the present Convention until such time as 

their status has been determined by a competent tribunal." 

183. Respondents have unlawfully detained Al-Quhtani in violation oftheir obligation to treat Al-

Quhtani presumptively as a POW, as required by Article 5, and in violation of the procedural 

requirements of the Third and Fourth Geneva Conventions and customary international law more 

generally. Thus, the government's failure to accord Petitioner Al-Quhtani the protections of Article 

47 



Case 1 :05-cv-02387-RMC Document 4-1 Filed 12/20/2005 Page 48 of 54 

5 violates the provisions of Geneva Convention (III) as well as the U.S. military regulations 

promulgated to implement them. 

C. The government cannot continue to hold A1-Quhtani under its own 
regulations. 

184. Indeed, even under the Anny's own Regulations 190-8 at 1-6(g), "Persons who have been 

determined not to be entitled to prisoner of war status may not be executed, imprisoned, or otherwise 

penalized without further proceedings to determine what acts they have committed and what penalty 

should be imposed." 

185. By arbitrarily and capriciously detaining Petitioner in custody for over three years while 

claiming he is not entitled to prisoner of war status, Respondents have acted and continue to act 

ultra vires and in violation of the Administrative Procedures Act, 5 U.S.c. § 706(2). Under the 

Army's own regulations, Petitioner cannot be held unless he has committed specific acts under 

which he can be punished. But as alleged in the Counts on the Commission, the government has not 

charged Petitioner with any acts that could form a basis to hold him. 

D. The government cannot continue to hold Petitioner A1-Quhtani as an 
enemy combatant once hostilities have ended. 

186. Under Article 118 of Geneva Convention (III), "[p ]risoners of war shall be released and 

repatriated without delay after the cessation of active hostilities." See also Hamdi, 542 U.S. at 520, 

124 S. Ct. at 2641. Respondents and their agents have acknowledged that hostilities in Afghanistan 

have ceased or will soon cease (even if they were ongoing to some extent until shortly before the 

Supreme Court's decision in Hamdi). Similarly, Respondent Secretary Rumsfeld, in a joint May 1, 

2003 press conference with Afghan President Hamid Karzai in Washington, announced that "we're 
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at a point where we clearly have moved from major combat activity to a period of stability and 

stabilization and reconstruction activities. The bulk ofthis country today is permissive, it's secure." 

187. Petitioner AI-Quhtani is presumptively a POW entitled to all protections afforded by Geneva 

Convention (III), including, under Article 118, release after hostilities have ceased. 

188. Petitioner AI-Quhtani also is entitled to the protection of Common Article 3 of Geneva 

Convention (III). Article 3(1)(d) prohibits the contracting parties from "passing ... sentences ... 

without previous judgment pronounced by a regularly constituted court, affording all the judicial 

guarantees which are recognized as indispensable by civilized peoples." 

189. In this case, the prolonged confinement of Petitioner Al-Quhtani without charge, and without 

process to contest his guilt or challenge his detention, amounts to an arbitrary and illegally imposed 

sentence that is incompatible with fundamental guarantees of due process recognized by all civilized 

people, in violation of Article 3 ofthe Geneva Convention (III), and in violation ofthe due process 

clause of the Fifth Amendment. Further, Respondents' confinement of Petitioner AI-Quhtani is a 

form of punishment in violation of the 8th Amendment to the Constitution. Accordingly, Petitioner 

AI-Quhtani is entitled to a writ of habeas corpus and should be released immediately. 

v. PRAYER FOR RELIEF 

WHEREFORE, Petitioners pray for relief as follows: 

1. Designate Nawal Maday AI-Quhtani as Next Friend of Jobran Saad AI-Quhtani; 

2. Order that Petitioner AI-Quhtani be brought before the Court or before a Magistrate Judge 

assigned by the Court to conduct proceedings under the supervision of the Court to vindicate his 

rights; 

49 



Case 1 :05-cv-02387 -RMC Document 4-1 Filed 12/20/2005 Page 50 of 54 

3. Order that Petitioner Al-Quhtani cannot be transferred to any other country without the 

specific written agreement of Petitioner and Petitioner's counsel while this action is pending; 

4. Order that Petitioner Al-Quhtani cannot be delivered, returned, or rendered to a country 

where there is a foreseeable and imminent risk that Petition will be subject to torture; 

5. Order Respondents to allow counsel to meet and confer with Petitioner Al-Quhtani, in private 

and unmonitored attorney-client conversations; 

6. Order Respondents to cease all interrogations of Petitioner Al-Quhtani, direct or indirect, 

while this litigation is pending; 

7. Order Respondents to cease all acts of torture and cruel, inhuman and degrading treatment 

of Petitioner Al-Quhtani; 

8. Order Respondents to show cause why a writ of habeas corpus should not be granted and 

why Al-Quhtani should not be immediately released; 

9. If an Order to Show Cause is issued, issue as part of the Order a schedule to receive briefing 

from the parties, including a factual return and a Response from Respondents, and a Reply from 

Petitioner, on the issues raised in this Petition, followed by a hearing before this Court on any 

contested factual or legal issues, and production of Petitioner Al-Quhtani as appropriate; 

10. Issue an Order declaring Commission proceedings unconstitutional and invalid and enjoining 

any and all Commission proceedings andlor findings against Petitioner Al-Quhtani; 

11. Issue an Order declaring the Combatant Status Review Tribunal unconstitutional and invalid, 

and enjoin its operation with respect to Petitioner Al-Quhtani; 
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12. Issue an order declaring the Executive Order of November 13, 2001 ultra vires and an 

unlawful in violation of Article II ofthe United States Constitution, the Fifth Amendment to the U.S. 

Constitution, the Uniform Code of Military Justice, the Administrative Procedures Act, 5 U.S.C. § 

702, the treaties of the United States and customary intemationallaw; 

13. Issue a writ of mandamus and an Order that prohibits Respondents from using the PMO 

and/or the Military Commission Orders and Instructions to detain AI-Quhtani, or adjudicating 

charges against Petitioner AI-Quhtani, or conducting any proceedings related to such charges, 

because those Orders and instructions violate the U.S. Constitution, U.S. law, and U.S. treaty 

obligations, both facially and as applied to Petitioner AI-Quhtani and are therefore ultra vires and 

illegal; 

14. Determine and declare that the prolonged, indefinite, and restrictive detention of Petitioner 

AI-Quhtani without due process is arbitrary and unlawful and a deprivation of liberty without due 

process in violation of the common law principles of due process, the Due Process Clause of the 

Fifth Amendment to the United States Constitution, the regulations ofthe United States military, the 

treaties of the United States, and customary international humanitarian law; 

15. Determine and declare that Petitioner AI-Quhtani' s detention violates the laws, treaties, and 

regulations ofthe United States; that the PMO is unconstitutional; that AI-Quhtani has been denied 

a speedy trial; and that Respondents lack any jurisdiction over Petitioner AI-Quhtani; 

16. Grant a writ of habeas corpus on behalf of Petitioner Al-Quhtani ordering his immediate 

release; 
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17. Issue a writ of mandamus that directs Respondents to obey their clear, nondiscretionary duty 

to follow the Constitution, laws, regulations, and treaties of the United States, and therefore to 

release Petitioner Al-Quhtani immediately; 

18. Enter an Order that the Court shall retain jurisdiction over this matter to permit Petitioner Al-

Quhtani to respond to arguments advanced by Respondents on matters related to his continued 

detention; and 

19. Grant such other relief on behalf of Petitioner Al-Quhtani and against Respondents as the 

Court may deem necessary and appropriate to protect Petitioner's rights under the common law, the 

United States Constitution, federal statutory law, and intemationallaw. 

Date: December 20, 2005 Respectfully submitted, 

AJ. KRAMER 
FEDERAL PUBLIC DEFENDER 

/s/ 

MARY MANNING PETRAS 
Assistant Federal Public Defender 

/s/ 

KETANJI BROWN JACKSON 
Assistant Federal Public Defender 

625 Indiana Avenue, N.W., Suite 550 
Washington, D.C. 20004 
(202) 208-7500 
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CERTIFICATE OF SERVICE 

I hereby certify a true and correct copy of the foregoing instrument has been served by 

Certified Mail, Return Receipt Requested, to the following persons: 

Kenneth L. Wain stein 
U.S. Attorney 
District of Columbia District 
Judiciary Center 
555 4th Street, N.W. 
Washington, DC 20530 

George W. Bush 
President, United States of America 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Alberto R. Gonzales 
Attorney General of the United States 
U.S. Department of Justice 
Robert F. Kennedy Building 
Tenth Street & Constitution Avenue, N.W. 
Room 5111 
Washington, DC 20301-1000 

Donald Rumsfeld 
Secretary 
U.S. Department of Defense 
1000 Defense Pentagon 
Washington, DC 20301-1000 

Army Brig. General Jay Hood 
Commander, Joint Task Force-GTMO 
JTF-GTMO 
APOAE09360 

Army Col. Mike Bumgarner 
Commander, Joint Detention Operations 

Group- JTF-GTMO 
JTF-GTMO 
APOAE09360 
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Brig. General Jay Hood 
United States Army 
Army Pentagon 
Washington, DC 20310-0200 

Army Col. Mike Bumgarner 
United States Army 
Army Pentagon 
Washington, DC 20310-0200 

Dated: December 20, 2005 

lsi 

MARY MANNING PETRAS 

lsi 

KETANJI BROWN JACKSON 
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. ' 

SUBJECT: 

Department of Defense 

Military Commission Order No.1 

August 31, 2005 

Procedures forTria1s by Military Commissions of Certain Non-United 
States Cit~ens in the War Against Terrorism 

References: (a) United States Constitution. Article n. Section 2 

(b) Military Order of November 13.2001, "Detention, Treatment, and Trial 
of Certain Non-Citizens in the War Against Terrorism," 66 F.R. 57833 
(Nov. 16, 2001) ("President's Military Order") 

. 
(c) DoD S200.2-R, "Personnel Se~rity Program," current edition 

(d) Executive Order 12958. "Classified National Security Information" 
(April 17, 1995. as amended. or any successor Executive Order) 

(e) SectiQn 603 of title 10. United States Code 

(0 DoD Directive 5025.1, "DoD Directives System," current edition 

(g) Military Commission Order No.1 (Man;h 21, 2002) 

1. PURPOSE 

This Order implements policy, assigns responsibilities, and prescribes procedures under 
references (a) and (b) for trials before military commissions of individuals subject to the 
President's Military Order. These procedures shall be implemented and construed 80 as to ensme 
that any such individua1 :receives a full and fair tria] before a military commission. as required by 
the President'S Military Order. Unless otherwise directed by the Secretary of Defense, and except 
for supplemental procedures established pursuant to the President's Military Order or this Order. 
the procedures prescribed herein and no others shall govem such trials. This Order supersedes 
reference (g). 

2. ESTABliSHMENT OF MILn' ARY COMMISSIONS 

In accordance with the President's Military Order, the Secretary of Defense or a designee 
("Appointing Authority") may issue orders from time to time appointing one or more military 
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commissions to try individuals subject to the President's Military Order and appointing any other 
: penonnel necessary to facilitate such trials. . 

3. IURISDICTION 

.. A. Over Persons 

A military commission appointed under this Order ("Commission") shall have jurisdiction over 
only an individual or individuals (lithe Accused") (1) subject to the President's MiUtary Order 
and (2) alleged to have committed an offense in a charge that has been referred to the 
Commission by the Appointing Authority. 

B. Over Offenses 

Commissions established hereunder shall have jurisdiction over violations of the laws of war and 
a11 other offenses triable by military commission. 

C. Maintaining Integrity of Commission Proceedings 

The Commission may exercise jurisdjction over participants in its proceedings as necessary to 
preserve the integrity and order of the proceedings. 

4. COMMISSION PERSONNEL 

A. Members 

(1) Appointment 
, 

The Appointing Authority shall appoint the Presiding Officer, other members. and the alternate 
member or members of each Commission. The aJtemate member or members shall attend all 
sessions of the Commission except sessions with members deliberating and voting on findings 
and sentence and sessions conducted by the Presiding Officer under Section 4{A)(5)(a), but the 
absence of an alternate member shall not preclude the Commission from conducting 
proceedings. Alternate members shaJJ attend deHberations on matters other than findings or 
sentence, but may not participate in such deliberations or in any voting. In case of incapacity, 
resignation, or removal of any member, an alternate member, if available, shall take the place of 
that member, in the sequence designated by the Appointing Authority. Any vacancy among the 
members or alternate members occurring after a trial has begun may, but need not, be filled by 
the Appointing Authority, but the substance of al1 prior proceedings and evidence taken in that 
case shaH be made known to that new member or alternate member before the trial proceeds. 

(2) Number of Members 

Each Commission shall consist of a Presiding Officer and at least three other members. the 
number being detennined by the Appointing Authority. For each such Commission, the 
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Appointing Authority shan also appoint at the outset of proceedings one or more alternate 
members, the number being determined by the Appointing Authority .. 

(3) Qualifications 

Eacb member'and alternate member shall be a commissioned officer of the United States armed 
forces (''Mili~y Officer"). including without limitation reserve personnel on active duty. 
National Guaro personnel on active duty in Federal service, and retired personnel recalJedro 
active duty. The Appointing Authority shall appoint members and alternate mem~rs dctennined 
to be competent to perform the duties involved. The Appointing Authority may remove members 
and alternate members for good cause. 

(4) Presiding Officer 

The Appointing AuthOritY' shall designate a Presiding Officer to preside over the proceedings of 
that Commission. The Presiding Officer shal1 be a Military Officer who is a judge advocate of 
any United States armed force. 

(5) Duties of the Presiding Officer 

(a) The PreSiding Officer shall rule upon. all questions of Jaw, all 
chal1~nges for cause, and all interlocutory questions arising during the 
proceedings. The PreSiding Officer may conduct hearings (except hearings on the 
admissibility of evidence under Section 6(D)(1» outside the presence of the other 
members for the purposes of hearing and determining motions, objections, pleas, 
or such other matters as will promote a fak and expeditious trial. If the PreSiding 
Officer determines that deliberations are neceSsary to resolve a challenge by 
another mcriJber under Section 6(D)(1) to a ruling by the Presiding Officer on the 
admissibility of evidence, the Presiding Officer shan deliberate and vote with the 
other members to determine the admissibiHty of the evidence in question. The 
Presiding Officer shall not deliberate or vote with the other members on findings 
or sentence, nor shall the Presiding Officer be present at such. deliberati~ns or 
votes. 

(b) The Presiding Officer shall admit or exclude evidence at hial in 
accordance with Section 6(D). The Presiding Officer shan have authority to close 
proceedings or portions of proceedings in accordance with Section 6(B)(3) and 
for any other reason necessary for the conduct of a full and fair .trial. 

(c) The Presiding Officer shall ensure that the discipline, dignity, and 
decorum of the proceedings are maintained, shall exercise control over the 
proceedings to ensure proper implementation of the President's Military Order 
and this Order, and shall have autbority to act upon any contempt or breach of 
Commission rules and procedures. Any attorney authorized to appear before a 
COrnmlssjon who is thereafter found not to satisfy the requirements for eligibiJity 
or who fails to comply with laws, rules, regulations, or other orders applicable to 
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the Commission proceedings or any other individual who violates such Jaws, 
rules, regulations, or orders may be disciplined as the Presiding Officer deems 
appropriate, inc1uding b.ut not limited to :revocation of eligibility to appear before 
that Commission. The Appointing Authority may further revoke that attorney's o.r 
any other person's eligibility to appear before any other Commission convened 

. I1nder this Order. 

: . 
(d) The Presiding Officer shall ensure the expeditious cOnduct of the trial. 

In no circumstance shall accommodation of counsel be anowed to delay 
proceedings unreasonably. . 

·(e) The Presiding Officer shall certify all interlocutory questions, the 
disposition of which would effect a termination of proceedings with respect to a 
cbarge~ for decision by the Appointing Authority. The Presiding Officer may 
certify other interlocutory questions to the Appointing Authority as the PreSiding 
Officer deems appropriate. 

(f) As soon as practicable at the conclusion of each Commission session, 
the Presiding Officer shall transmit an authenti~ated copy of the proceedings to 
the Appointing Authority. 

(6) puties of the Other Members 

The other members of the Commission shaH detennine the findings and sentence without 
the P.-esiding Officer, and may vote on the admission of evidence, with the Presiding 
Officer, in accordance with Section 6(D)(1). . 

B. Prosecution 

(1) Office of the Chief Prosecutor 

The Chief Prosecutor shall be a judge advocate of any United States armed force, shall supecvise 
the overall prosecution efforts under the President's Military OIder, and shall ensure proper 
management of personnel and resources. 

(2) Prosecutors and Assistant Prosecutors 

. Consistent with any supplementary reguJations or instructions issued under Section 7(A), the 
Chief Prosecutor shaH detail a Prosecutor and, as appropriate, one or more Assistant Prosecutors 
to prepare charges and conduct the prosecution for each case before a Commission 
("Prosecution"). Prosecutors and Assistant Prosecutors shall be (a) MiHtary Officers who are 
judge advocates of any United States anned force, or (b) special tria) counsel of the Department 
of Iustice who may be made available by the Attorney General of the United States. The duties 
of the Prosecution are: 
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(a) To prepare charges for approval and referral by the Appointing 
Authority; , 

(b) To conduct the prosecution before the Commission of aU cases 
referred for trial; and 

(0) To represent the interests of the Prosecution in anY,review process. 

(l) Office ofthe Chief Defense Counsel 

The Chief Defense Counsel shall be a judge advocate of any United States armed force. shall 
supervise the overall defense efforts under the President's Military Order. shaH ensure proper 
management of personnel and resources, shall preclude conflicts of interest, and shall facilitate 
proper representation of all Accused. 

(2) Detailed Defense Counsel. 

Consistent with any supplementary regulations or instructions issued under Section 7(A), the 
Chief Defense Counsel shall detaiJ one or more Military Officers who are judge advocates of any 
United States anned force to conduct the defense for each case before a Commission ("DetaiJed 
Defense Counsel"). The duties of the Detailed Defense Counsel m:e: 

(a) To defend the Accused zealously within the bounds of the law without 
regard to personal opinion as to the guilt of the Accused; and 

(b) To represent the interests of the Accused in any review process as 
provided by this Order. 

(3) Choice of Counsel 

(a) The Accused may select a Military Officer who is a judge advocate of 
any United States armed force to repJace the Accused's Detailed Defense 
Counsel, provided that Military Officer bas been detennined to be 
availabJe in accordance with any applicable supplementary regulations or 
instructions issued under Section 7(A). After such selection of a new 
Detailed Defense Counsel, the original Detailed Defense Counsel will be 
relieved of all duties with respect to that casco If requested by the 
Accused, however, the Chief Defense Counsel may allow the original 
Detailed Defense Counsel to continue to assist in representation of the 
Accused as another Detailed Defense Counsel. 

(b) The Accused may also retain the services of a civilian attorney of the 
Accused's own choosing and at no expense to the United States 
Government ("Civilian Defense Counsel"), provided that attorney: (i) is a 

s 



Case 1 :05-cv-02387 -RMC Document 4-3 Filed 12/20/2005 Page 7 of 18 

.' 0 

DoD MCO No. I, August 31, 2005 

United States citizen; (U) is admitted to the practice of law in a State, 
district, territory. or possession of the United States, or before a Federal 
court; (iii) has not been the subject of any sanction or disciplinary action 
by any court, bar. or other competent governmental authority for relevant 
misconduct; (iv) has been detennined to be eligible for access to 
information classified at the level SECRET or higher under the authority 
of and in accordance with the procedures prescribed in reference (c); and 
(v) has signed a written agreement to comply with 'all applicable 
regulations or instructions for counsel, including any rules of coun for 
conduct during the course of proceedings. CiviJian attorneys may be pre
qualified as members of the pool of available attorneys if, at the time of 
'application, they meet the relevant criteria, or they may be qualified on an 
ad hoc basis after being requested by an ,ACcused. Representation by 
Civilian Defense Counsel will not relieve Detailed Defense Counsel of the 
duties specified in Section 4(C)(2). The qualification of a Civilian 
Defense Counsel does not guarantee that person's presence at closed 
Commission proceedings or that'peraon's access to any infonnation 
protected under Section 6(D)(S). 

(4) Continuity of Representation . 

The Accused must l:!c·represented at all relevant times by Detailed Defense Counsel. Detailed 
Defense Counsel and Civilian Defense Counsel shall be herein referred to collectively as 
"Defense Counsel. II The AccWled and Defense Counsel shall be herein referred to collectively as 
"the Defense." ' 

D. Other Personnel 

Other personnel. such as court reporters, interpreters, security personnel, baHiffs, and clerks may 
be detailed or employed by the Appointing Authority, as necessary. 

5. PROCEDURES ACCORDED THE ACCUSED 

The following procedures shall apply with respect to the Accused: 

A. The Prosecution shall furnish to the Accused. sufficiently in advance of trial to 
prepare a defense, a copy of the charges in English and, if appropriate, in another 
language that the Accused understands. 

B. The Accused shall be presumed innocent untH proven guilty. 

C. A Commission member, other than the Presiding Officer, shall vote for a finding of 
Guilty as to an' offense if and only if that member is convinced beyond a reasonable 
doubt, based on the evidence admitted at trial, that the Accused is guilty of the offense. 

6 



----HC~esltlle!-'1H:05 ... ev-02387 -RMC Document 4-3 Filed 12/20/~005 Page 8 of 18 

DoD MCO No.1. August 31.2005 

D. At least one Detailed Defense Counsel shall be made available to the Accused 
sufficiently in advance of trial to prepare a defense and until any findings and sentence 
become final in accordance with Settion .6(H)(2). . 

E. The Prosecution shall provide the Defense with access to evidence the Prosecution 
. intends to introduce at trial and with access to evidence known to the: Prosecution that 
• I 

tends to exculpate the Accused. Such access shall be consistent with Section 6(0)(5) and 
subject to -Section 9. 

F. The Accused shall not be required to testify during trial. A Commission shall draw 
no adverse inference from an Accused's decision not to testify. This subsection shall not 
preclude admission of evidence of prior ~tatements or conduct of the Accused. 

G. If the Accused so elects, the Accused may testify at tria] on the Accused's own behalf 
and shall then be subject to cross-examination. 

H. The Accused may obtain witnesses and documents for the Accused's defense, to the 
extent necessary and reasonabJy available as detennined by the Presiding Officer. Such 
access sha]] be consistent with the requirements of Section 6(0)(5) and subject to Section 
9. The Appointing Authority shall order that such investigative or other resources be . 
made available to the Defense as the Appointing Authority deems necessary for a full and 
fair trial. 

I. The Accused may have Defense Counsel present evidence at trial in the Accused's 
defense and cross~examine each witness presented by the Prosecution who appears before 
the Commission. 

J. The Prosecution shall ensure that the substance of the charges. the proceedings, and 
any documentary evidence are provided in English and, if appropriate, in another 
language that the Accused understands. The Appointing Authority may appoint one or 
more interpreters to assist the Defense, as necessary. 

K. The Accused shall be present at every stage of [he trial before the Commission, to the 
extent consistent with Section 6(B)(3), unless the Accused engages in disruptive conduct 
that justifies exclusion by the Presiding Officer. Detailed Defense CounseJ may not be 
excluded from any trial proceeding or portion thereof. 

L. Except by order of the Presiding Officer for good cause shown, the Prosecution shall 
provide the Defense with access before sentencing proceedings to evidence the 
Prosecution intends to present in such proceedings. Such access shall be consistent with 
Section 6(D)(5) and subject to Section 9. . 

M. The Accused may make a statement during sentencing proceedings: 

N. The Accused may have .Defense Counsel submit evidence to the Commission during, 
sentencing proceedings. 

7 
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O. The Accused shal1 be afforded a trial open to the public (except proceedings closed 
by the Presiding Officer). consistent with Section 6(B). 

P. The Accused shall not again be tried by any Commission for a charge once a 
Commission's finding on that charge becomes final in accordance with Section 6(H)(2). 

6. CONDuct OF TIm TRIAL 

A. Pretrial Procedures 

(I) Preparation of the Charges 

The Prosecution shall prepare charges for approval by the AppOinting Authority, as provided in 
Section 4(B)(2)(a). 

(2) Referral to the Co~mjssion 

The Appointing Authority may approve and refer for trial anr charge against an individual or 
individua1s within the jurisdiction of a Commission in accordance with Section 3(A) and alleging 
an offense within the jurisdiction of a Commission in accordance with Section 3(B). 

(3) Notification of the Accused 

The Prosecution shall provide copies of the charges approved by the Appointing AuthOrity to the 
Accused and Defense Counsel. The Prosecution also shalJ 'submit the charges approved by the 
Appointing AUl~ority to th~ Presiding Officer of the Commission to which they were referred. 

(4) Plea Agreements 

The Accused, through Defense Counsel, and the Prosecution may submit for approval to the 
Appointing Authority a plea agreement mandating a sentence limitation or any other provision in 
exchange for an agreement to plead guilty, or any other consideration. Any agreement to plead 
guilty must include a written stipulation of fact, signed by the Accused, that confirms the guilt of 
the Accused and the voluntary and infonned nature of the plea of guilty. If the Appointing 
Authority approves the plea agreement, the Presiding Officer wi1l, after detennining the 
voluntary and informed nature of the plea agreement, admit the plea agreement and stipulation 
into evidence and the Commission will be bound to adjudge findings and a sentence pursuant to 
that plea agreement. 

(5) Issuance and Service of Process; Obtaining Evidence 

The Commission shaU have power to: 

(a) Summon witnesses to attend tria] and testify; 
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(b) Administer oaths or affirmations to witnesses and other persons and to 
question witnesses; , 

(c) Require the production of documents and other evidentiary material; 
and 

(d) Designate special commissioners to take evidence . 

. The ~din8 Officer shall exercise these powers on behalf of the Commission at the Presiding 
Officers own initiative, or at the request of the Prosecution or the Defense. as necessary to 
ensure a fun and fair trial in accordance with the President's Military Order and this Order. The 
Commission shan issue its process in the name' of the Department of Defense over the signature 
of the Presiding Officer. Such process shallbe served as directed by the Presiding Officer in a 
manner calculated to give reasonable notice to persons required to take action in accordance with 
that process. 

B. Duties of the Commission During Trial 

The Commission shall: 

(I) Provide a full and fair bial. 

(2) Proceed impartially and expeditiously, strictly ~onfining the proceedings to a 
full and fair trial of the charges, excluding irrelevant evidence. and preventing any 
unnecessary interference or delay. 

(3) Hold open proceedingS except where otherwise decided by the Appointing 
. Authority or the Presiding OffiCer in accordance with the President's Military 
Order and this Order. Grounds for closure include the protection of information 
classified or classifiable under reference (d); information protected by law or rule 
from unauthorized disclosure; the physical safety of participants in Commission 
proceedings. including prospective witnesses; intelJigence and la~ enforc~t 
sources, methods, or acli vities; and other nationa] security interests. The Presiding 
Officer may decide to close all or part of a proceeding on the Presiding 
Officer's own initiative or based upon a presentation, incJuding an ex paTte. in 
camero presentation by either the Prosecution or the Defense. A decision to close 
a proceeding or portion thereof may include a decision to exclude the Accused, 
Civilian Defense Counsel, or any other person, but Detailed Defense Counsel may 
not be excluded from any hial proceeding or portion thereof. Except with the 
prior authorization of the Presiding Officer and subject to Section 9, Defense 
Counsel may not disclose any information presented during a closed session to 
individuals excluded from such proceeding or part thereof. Open proceedings 
may include, at the discretion of the Appointing Authority, attendance by 
the public and accredited press. and public release of transcripts at the appropriate 
time. Proceedings should be open to rue maximum extent practicable. 

9 
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Photography, video, or audio broadcasting. or recording of or at Commission 
proceedings shaH be prohibited, except photography, video, and audio recording 
by the Commission pursuant to ,the direction of the Presiding Officer ~ necessary 
for preservation of the record of trial. 

(4) Hold each session at such time and pJace as may be direc;:ted by the 
Appointing Authority. Members of the Commission may meet in closed 

: . cont:erence at any lime authorized by the Presiding Officer. . 

C. Oaths 

(1) AU'members of a Commission. all Prosecutors, all Defense Counsel, a1l court 
reporters, all security personnel, and al1 interp~teis shall take an oath to perfonn 
their duties faithfully. 

(2) Each witness appearing before a Commission shall be examined under oath. as 
provided in Section 6Q?)(2)(b). 

(3) An oath inc1udes an affirmation. Any fOmlulation that appeals to the 
conscience of the person to whom the oath is administered and that binds that 

. person to speak the truth, or, in the case of one other than a witness, properly to 
perfQnTI certain duties. is sufficient. 

D. Evidence 

(1) Admissibility 

Evidence shall be admitted'if, in the opinion of the Presiding Officer (or instead. jf any other 
member of th'e Commission so requests at the time the Presiding Officer renders tha,t opinion. the 
opinion of the Commission rendered at that time by a majority of the Commission) the evidence 
would have probative value to a reasonable person. 

(2) Witnesses 

(a) Production pf Witnesses 

The Prosecution or the Defense may request that the Commission hear the testimony of any 
person, and such testimony shall be received jf found to be admissible and not cumulative. The 
Presiding Officer on his own initiative, or if requested by other members of the Commission, 
may also summon and hear witnesses. The Presiding Officer may pennit the testimony of 
witnesses by telephone, audiovisual means, or other means; however, the Commission shall 
consider the ability to test the veracity of that testimony in evaluating the weight to be given to 
the testimony of the witness. 

(b) Testimony 
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Testimony of witnesses shall be given under oath or affirmation. The Commission may still hear 
a witness who refuses to swear an oath or make a solemn undertaking; however, the Commission 
shall consider the refusal to swear an oath or give an affinnation in evaluating the weight to be 
given to the testimony of the witness. 

,,' . (c) Examination of Witnesses 

A witness who testifies before the Commission is subject to both direct examination and cross 
examination. The Presiding Officer shall maintain order in the proceedings and s~all not permit 
badgering of witnesses or questions that are not material to the issues before the Commjssion, 
Members of the Commission may submit written questions to the Presiding Officer for the 
witnesses at any time: 

(d) Protection of Witnesses 

The Presiding.Officer shall consider the safety of witnesses and others, as well as the 
safeguarding of Protected Information as defined in Section 6(O)(5)(a), in determining the 
appropriate methods of receiving testimony and evidence. The Presjding Officer may hear any 
presentation by the Prosecution or the Defense, including an, ex parte, in camera presentation, 
regarding the safety of potential witnesses before detennining the ways in which witnesses and 
evidence will be protected. The Presiding Officer may authorize any methods appropriate for the 
protection of wjtnes,ses and evidence. Such methods may include. but are not limited to: 
testimony by telephone, audiovisual means, or other electronic means; closure of the 
proceedings; introduction of prepared declassified summaries of evidence; and the use of 
pseudonyms. ' 

(3) Other Evidence 

Subject to the requirements of Section 6(0)(1) concemin'g admissibility, the Commission may 
consider any other evidence including. but not limited to, testimony from prior trials and 
proceedings, sworn or unsworn written statementS, physical evidence, or scientific or other 
reports, 

(4) Notice 

The Presiding Officer may, after affording the Prosecution and the Defense an opportunity to be 
heard, take conclusive notice of facts that are not subject to reasonable dispute either because 
they are generally known or are capable of detennination by resort to sources that cannot 
reasonably be contested The Presiding Officer shall infonn the other members of any facts 
conclusively noticed under this provision. 

(5) Protection of Information 

(a) Protective Order 
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The Presiding Officer may issue protective orders as necessary to carry out the President's 
• Military Order and this Order, including to safeguard nprotected Information." which includes: 

(i) infonnation classified or classifi~Je pursuant to reference (d); (ii) information protected by 
law or rule from unauthorized disclosure~ (iii) infonnation the disclosure of whjch may endanger 
the physical safety of participants in Commission proceedings. including prospective witnesses; 

, (iv) infpnnation concerning intelligence and law enforcement sources, methods, or activities; or 
(v) infonnation concerning other national security interests. As s(fOnas practicable, counsel for 
either side wi1l notify the Presjding Officer of any intent to offer evidence involving Protected 
Information. -

(b) Limited Disclosure 

The Presiding Officer, upon motion of the Prosecution or sua sponte, shall. as necessary to 
protect the interests of the Uniled States and consistent with Section 9, direct (i) the deletion of 
specified items of Protected Infonnslion from documents to be made available to the Accused, 
Detailed Defense Counsel, or CiviJian Defense Counsel; (ii) the substitution of a portion Or 
summary of the information for such ProteclCd Infonnation; or (iii) the substitution of a 
statement of the relevant facts that the Protected Infonnation would tend to prove. The 
Prosecution's motion and any materials submi~ted in support thereof or in response thereto shall, 
upon request of the ProseCution, be considered by the Presiding Officer ex parte, in Ctzm4ra, but 
tlO Protected Infonnatjon shall be admitted into evidence for consideration by the Commission jf 
not presented to Detailed Defense Counsel. The Accused and the Ci vilian Defense Counsel shall 
be provided ac<:ess to Protected Infonnation faJJing under Secti.OD,5(E) to the extent consistent 
with national security. law enforcement interests, and applicable law. If access to such Protected 
Infonnation is denied and an adequate substitute for that information, such as described above, is 
unavailable, the Prosecution sball not introduce the Protected Information as evidence without 
the approval oUhe Chief Prosecutor; and the Presiding Officer, notwithstanding any 
determination of probative value under Section 6(D)(1), shaD not admit the Protected 
Infonnation as evidence if the admission of such evidence would result in the denial of a full and 
fair tria!, 

(c) Closure of Proceedings 

The Presiding Officer may direct the closure of proceedings in accordance with Section 6(B)(3), 

(d) Protected Infonnation as Part of the Record of Trial 

All exhibits admitted as evidence but containing Protected Information shall be sealed and 
anneJted to the record of trial. Additionally, any Protected Information not admitted as evidence 
but reviewed in camera and subsequently withheld from the Defense over Defense objection 
shall. with the associated motions and responses and any materials submitted in support thereof, 
be sealed and annexed to the record of trial as additional exhibits. Such sealed material shaIl be 
made available to reviewing authorities in closed proceedings. 

E. Proceedings During Trial 
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The proceedings at each trial will be conducted substantiaJJy as follows, unless modified by the 
Presiding Officer to suit the particular circumstances: 

(1) Each charge will be read, or its sub&tance communicated, in the presence of 
the Accused and the Commission . 

. ,., 
(2) The Presiding Officer shall ask each Accused whether the Accused pleads 

: '''Guilty'' or "Not Guilty." Should the Accused refus~ to enter a plea, the 
Presiding Officer shall enter a plea of "Not Guilty" on the Accused's behalf. If 
the, plea to an offense is "Guilty I" the Presiding Officer shall enter a finding of 
Guilty on that offense after conducting suffjcient inquiry to fonn an opinion that 
the plea is voluntary and informed. Any plea of Guilty that is not detennined to 
be voluntary and informed shaJJ be changed to a plea of Not Gumy. Plea 
proceedings shall then continue as to the remairiing charges. If a plea of "Guilty" 
is made on all charges, the Commission shall proceed to sentencing proceedings; 
if not, the Commission shaU proceed to trial as to ~e charges for which a IINot 
Guilty" plea has been entered. 

(3) The Prosecution shall make its opening statement. 

(4) The witnesses and other evidence for the Prosecution shall be heard or 
received. 

(5) The Defense may make an opening statement after the Prosecution's 
openiJlg statement or prior to presenting its case. 

(6) The witnesses and other evidence for the Defense shall be heard or received. 

(7) Thereafter, the Prosecution and the Defense may introduce evidence in 
rebuttal and surrebuttal. 

(8) The Prosecution shall present argument to the Commission. Defense 
Counsel shall be permitted to present argument in response, and then the 
Prosecution may reply in rebuttal. 

(9) After the members of the Commission, other than the Presiding Officer. 
deliberate and vote on findings in closed conference,the senior-ranking member 
who voted on findings shall announce the Commission's findings in the presence 
of the entire Commission, the Prosecution, the Accused, and Defense Counsel. 
The individual votes of the members of the Commission shall not be disclosed. 

(10) In the event a finding of Guilty is entered for an offense, the Prosecution and 
the Defense may present infonnation to aid the Commission in detennining an 
appropriate sentence. The Accused may testify and shall be subject to cross 
examination regarding any such lestimony. 

13 
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(I l) The Prosecution and, thereafter, the Defense shall present argument to the 
Commission regarding sentencing. . 

(12) After the members of the Commission, other than the Presiding Officer, 
deliberate and vote on a sentence in closed conference. the senior-ranking 
member who voted on a sentence shall announce the Commission's sentenc;:e in 
the presence of the entire Commission, the Prosecution, the Accused, and Defense 
Counsel. The individuaJ votes of the members of the Commission shall not be 
disclosed. 

F. Voting 

In accordance with instructions from the Presiding Officer, the other members of the 
Commission shall deliberate and vote in closed conference. Such a Commission member shaH 
vote for a finding of Guilty as to an offense if and only if that member is convinced beyond a 
reasonable doubt. based on the evidence admitted at trial. that the Accused is guiJty of the 
offense. An affinnative vote of two-thirds of the other members is required for a finding of 
Guilty. When appropriate, the other members of the Commission may adjust a charged offense 
by ex.ceptions and substitutions of Janguage that do not substantiaJJy change the nature of the 
offense or increase its seriousness, or it may vote to convict of a lesser-included offense. An 
affirmative vote of two-thirds of the other members is required to determine a sentence, except . 
that a sentence of death requires a unanimous, affirmative vote of all of the other members. 
Votes on findings and sentences shall be taken by secret, written ~a1lot. The Presiding Officer 
shaJI not participate in, or be present during, the deJiberations or votes on findings or sentence by 
the other members of the Commission. 

O. Sentence 

Upon conviction of an Accused. in accordance with instructions from the Presiding Officer. the 
other membe13 of the Commission shall impose a sentence that is appropriate to the offense or 
offenses for which there was a finding of Guilty, which sentence may include death, 
imprisonment for Ii~ or for any lesser tenn. payment of a fine or l'C$titution. or such other lawful 
punishment or condition of punishment as the other members of the Commission shall detennine 
to be proper. Only a Commission that includes at least seven other members may senlence an 
Accused to death. A Commission may (subject to rights of third parties) order confiscation of 
any property of a convicted Accused. deprive that Accused of any stolen property, or order the 
delivery of such property to the United States for disposition. 

H. Post-Trial Procedures 

(1) Record ofTriaJ 

Each Commission shall make a verbatim transcript of its proceedings, apart from all Commission 
deliberations. and preserve aU evidence admitted in the trial (including any sentencing 
proceedings) of each case brought before it, which sha1l constitute the record of trial. The court 
reporter shall prepare the official record of trial and submit it to the Presiding Officer for 
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authentication upon completion. The Presimng Officer shall transmit the authenticated reCord of 
trial to the Appointing Authority. If·the Secretary of Defense is serving as the Appointing 
Authority. the record shaH be transmitted to the Review Panel constituted under Section 6(H)(4). 

(2) Finality of Findings and Sentence 
.' . 

A Commission finding as to a charge and any sentence of a Commission becomes final when the 
President or, ~if designated by the President., the Secretary of Defense makes a final decision 
thereon pursuant to Section 4(c)(8) of the President's Military Order and in accordance with 
Section 6(H)(6) of this Order. An authenticated finding of Not Guilty as 10 a charge shall not be 
changed to a finding of Guilty. Any sentence made final by action of the President or the 
Secretary of Defense shall be carned out promptly. Adjudged confinement shall begin 
immediately following the trial. . 

(3) Review .by the Appointing Authority 

If the Secretary of Defense is not the Appointing Authority. the Appointing Authority shall 
promptly perfonn an administmtive review of the record of trial. If satisfied that the proceedings 
of the Commission were administratively complete, the Appointing Authority shall transmit the 
record of trial to the Review Panel constituted under Section 6(H)( 4). If not so satisfied, the 
Appointing Authority shaH return the case for any necessary supplementary proceedings. 

(4) Review Panel 

The Secretary of Defense shall designate a Review Panel consisting of three MiJitary Officers, 
which may include civilians conunissionoo pursuant to reference (e). At least one member of 
each Review Panel shall have experience as a judge. The ReView Panel shall review the record 
of trial and. in its discre~ion, any written SUbmisSions from the Prosecution and the Defense and 
shall deliberate in closed conference. The Review Panel shall disregard any variance from 
procedures specified in this Order or elsewhere that would not materially have affected the 
outcome of the trial before the Commission. Within seventy-five days after receipt of the record 
of trial, the Review Panel shall either (a) forward the case to the Secretary of Defense with a 
recommendation as to disposition, or (b) return the case to the Appointing Authority for f1.Uther 
proceedings, provided that a majority of the Review Panel has fonned a definite and finn 
conviction that a material error of law occurred. 

(5) Review by the Secretary of Defense 

The Secretary of Defense shall review the record of trial and the recommendation of the Review 
Panel and either return the case for further proceedings or, unless making the final decision 
pursuant to a Presidential designation under Section 4(c)(8) of the President's Military Order, 
forward it to the President with a recommendation as to disposition. 

(6) Final Decision 
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After review by the Secretary of Defense, the record of trial and all recommendations wiIJ be 
\ forwarded to the President for review and final decision (unless the Ptesident has designated the 
Secretary of Defense to perfonn this function). If the President has so designated the Secretary of 
Defense, the Secretary may approve or disapprove findings Qr c~ange a finding of Guilty to a 
finding of Ouj]ty to a lesser-included offense, or mitigate. commute. defer, or suspend the 

. sente~ce imposed or any portion thereof. If the Secretary of Defense is authorized to render the 
final dCcision, the review of the Secretary of Defense under Section 6(H)(5) shall constitute the 
final decision. 

7. REPUtATIONS 

" A. Supplementary Regulations and Instructions 

The Appointing Authority shall, subject to approval of the General Counsel of the Department of 
Defense if the Appointing Authority is not the Secretary of Defense, publish such further 
regulations consistent with the President's Military Order and this Order as are necessary or 
appropriate for the conduct of proceedings by Commissions under the President's Military Order. 
The Generll1 Counsel shall issue such instructions consistent with the President's Military Order 
and this Order as the General Counsel deems necessary to facilitate the conduct of proceedings 
by such Commissions, including those governing the establishment of Commission-related 
offices and peIformance evaluation "and reporting relationships. 

B. Construction 

In the evellt of any inconsistency between the President's Military Order and this Order, 
including any supplementary regUlations or instructions issued under Section 7(A), the 
provisions of the President's Military Order shaH govern. In the event of any inconsistency 
between this Order and any regulations or instructions issued under Section 7(A), the provisions 
of this Order shall govern. 

8. AurnORITY 

Nothing in this Order shall be construed to limit in any way the authority of the President as 
Commander in Chief of the Armed Forces or the power of the President to grant reprieves and 
pardons. Nothing in this Order shall affect the authority to constitute military commissions for a 
purpose not governed by the President's Military Order. 

9. PROTECTION OF STATE SECRETS 

Nothing in this Order shall be construed to authorize disclosure of state secrets to any person not 
authorized to receive them. 

to. OTHER 

This Order is not intended to and does not create any right, benefit, or privilege, substantive or 
procedural, enforceable by any party. against the United States, its departments, agencies, or 
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other entities, its officers or employees, or any other person. No provision in this Order shall be 
\ construed to be a requirement of the United States Constitution. Section and subsection captions 

in this document are for convenience only and sltall not be used in construing the requirements of 
this Order. Failure to meet a time period specified in this Order, or supplementary regulations or 
instructions issued under Section 7(A), shall not create a right to relief for the Accused Of any 

" other PFSon. Reference (f) shall not apply to this Order or any supplementary regulations .or 
instructions issued under Section 7(A). 

11. AM;BNDMENT 

The Secretary of Defense may amend this Order from time to time. 
" 

12. DELEGATION 

The authority of the Secretary of Defense to make requests for assistance under Section 5 of the 
President's Military Order is delegated to the General Counsel of the Department of Defense. 
The Executive Secretary of the Department of Defense shall provide such assistance to the 
General Counsel as the General Counsel detennines necessary for this purpose. 

13. EFFECTIVE DATE 

This Order is effective immediately . 

. ~~. 
Donald H. Rumsfeld 
Secretary of Defense 
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UNITED STATES OF AMERICA 

v. 

JAB RAN SAID BIN AL QAHTANI 
aIkIa Salam al Farsi 
aIkIa Hateb 
aIkIa Jabran al Qahtan 
a/k/a Saad Wazar Hatib Jabmn 
aIkIa Jabran Saad Wazar Sulayman 
alk/a Jabran Wazar 

JURISDICTION 

) 
) 
) 
) 
) CHARGE: 
) CONSPIRACY 
) 
) 
} 
) 
) 
) 

1. Jurisdiction for this Military Commission is based on the President's detennination of 
July 6, 2004 that Jabran Said Bin al Qahtani (alkla/ Salam al Farsi aIkIa Hateb aIkIa 
labran Qahtan alkfa/ Saad Wa:zar Hatib Jabran alk/aJ Jabran Saad Wazar Sulayman 
a!kJa labran Wazar) is subject to his Military Order of November 13, 2001. 

2. The charged conduct alleged against al Qahtani is triable by a mHitary commission. 

GENERAL AlLEGATIONS 

3. AI Qaida (''the Base"), was founded by Usama bin Laden and others in or about 1989 
for the purpose of opposing certain governments and officials with force and violence. 

4. Usama bin Laden is recognized as the emir (prince or· leader) of at Qaida. 

5. A purpose or goal of al Qaida, as stated by Vsama bin Laden and other al Qaida 
leaders, is to support violent attacks against property and nationals (both military and 
civilian) of the United States and other countries for the purpose of, inter alia, forcing 
the United States to withdraw its forces from the Arabian Peninsula and in retaliation 
for U.S. support of Israel. 

6. Al Qaida operations and activities are directed by a shura (consultation) council 
composed of committees) including: political committee; military colDIl'iittee; security 
committee; finance commi~tee; media committee; and religiousllegal committee. 

7. Between 1989 and 2001, a1 Qaida established training camps, guest houses, and 
business operations in Afghanistan, Pakistan, and other countries for the purpose of 
training and supporting violent attacks against property and nationals (both military 
and civilian) of the United States and other countries. 
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8, In 1992 and 1993, al Qaida supported violent opposition of US. property and nationals 
by, among other things, transporting pe.rsonnel, weapons, ex.plosives, and annnunition 
to Yemen, Saudi Arabia, Somalia, and other countries. 

9. In August 1996, Usama bin Laden issued a public "Declaration of Jihad Against the 
Americans, n in which he called for the murder afU .S. military personnel serving on 
the Arabian peninsula. 

10. In February 1998, Usama bin Laden, Ayman a1 Zawahiri, and others, under the banner 
of "International Islamic Front for FigbtingJews and Crusaders'" issued afaM'Cl 
(purported religious ruling) requiring all Muslims able to do so to kill Americans -
whether civilian or military - anywhere they can be found and to "plunder their 
money." 

11. On or about May 29, 1998, Usama bin Laden issued a statement entitled "The Nuclear 
Bomb oflslam," under the banner of the "Intemationallslamic Front for Fighting Jews 
and Crusaders," in which he stated that "it is the duty of the Muslims to prepare as 
much force as possible to terrorize the enemies of God." 

12. Since 1989 members and ~ociates of al Qaida, known and unknown, have carried out 
numerous terrorist attacks, including, but not limited to: the attacks against the 
American Embassies in Kenya and Tanzania in August 1998; the attack against the 
USS COLE in October 2000; and the attacks on the United States on September 11, 
2001. 

CHARGE: CONSPIRACY 

. 13. Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United 
States, Afghanistan, Pakistan, and other countries, from on or about I anuary 1996 to on 
or about March 2002. willfully and knowingly joined an enterprise of persons who 
shared. a common criminal purpose and conspired and agreed with Usama bin Laden 
(a/kIa Abu Abdullah), Saif at Adel. Dr. Ayman al Zawahiri (a/kJa ''the Doctor'"), 
Muhammad Atef(aIkIa Abu Hafs at Masn), Zayn al Abidin Muhammad Husayn 
(a/kJa/ Abu Zubayda,.hereinafter "Abu Zubayda"), Binyam Muhannnad, Noor al Deen, 
Akroma al Sudani and other members and associates of the a1 Qaida organization, 
known and unknown. to commit the foU<lwing offenses triable by military commission: 

. attacking civilians; attacking civilian objects; murder by an unprivileged belligerent; 
destruction of property by an unprivileged belligerent; and terrorism. 

14. In furtherance of this enterprise and conspiracy, al Sharbi, Barhoumi. a1 Qahtani, Abu 
Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudani, and other members or 
associates of at Qaida committed the following overt acts: 

a. In 1998 Barhowni, an Algerian citizen, attended the electronics and 
explosives course at Khalden Camp in Afghanistan, an al Qaida-affiliated 
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training camp, where he received training in constructing and dismantling 
electronica1ly-controlled exl>losives. 

b. After completing his training, Barhoumi became an explosives trainer for 
a1 Qaida, training members of a1 Qaida on e1ectronically-controUed 
explosives at remote locations. 

c. In or about August 2000, aI Sharbi, a Saudi-citizen and Electrical 
enginfi?Cring graduate of Embry Riddle University, in Prescott, Arizona, 
departed the United States iu search of terrorist training in Afghanistan. 

d. In July 2001, Muhammad Atef(alkJaI Abu Hafs al Masri), the head ofal 
Qaida's military conunittee and at Qaida's military commander, wrote a 
letter to Abu Muhanunad, the emir of al Qaida's al Farouq Camp, asking 
him to select two "brothers" from the camp to receive electronically
controlled explosives training in Pakistan, for the purpose of establishing a 
new and independent sectiOll of the military committee. 

e. In July 200 1, al Sharbi attended the al Qaida-run at Farouq training camp, 
where he was fint introduced to Usama bin Laden. At al Farouq, al 
SharbPs training included, inter alia, physical training, military tactics, 
weapons instruction, and firing on a variety of individual and crew-served 
weapons. 

f. During July and August 2001, at Sharbi stood watch with loaded weapons 
at al Farouq at times when Usama bin Laden visited the camp. 

g. From July 2001 to September 13,2001, al Sbarbi provided English 
translation for another camp attendee's military training at at Parouq, to 
include translating the attendee's personal bayat ("oath of allegiance") to 
Usama bin Laden. 

h. On or about September 13,2001, anticipating a military respoDBe to a1 
Qaida's attacks on the United States of September 11,2001, a1 Sharbi and 
the remaining trainees were ordered to evacuate ~ Farouq. Al Sharbi and . 
others fled the camp and were told to fire warning shots in the air if they 
saw American missiles approaching. 

1. Shortly after the September 11 2001 attacks on the United States, a1 
Qahtani, a Saudi citizen and Electrical engineering graduate of King Saud 
Uni versity in Saudi Arabia, left Saudi Arabia with the intent to fight 
~ainst the Northern Alliance and American Forces, whom he expected 
would soon be fighting in Afgluurlstan. 
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j. [n October200l, al Qahtani attended a newly established terrorist training 
camp north of Kabul, where he recei ved physical conditioning, and 
training in the PK Machine gun and AK~47 assault rifle. 

k. Between late December 2001 and the end of February 2002, Abu 
Zubayda, a high-ranking aJ Qaida recruiter and operational planner, 
. assisted in moving al Sharbi, al Qahtaoi and Binyam Muhammad from 
Birmel, Afghanistan to a guest house in Faisalabad, Pakistan where they 
would obtain :further training. 

1. By early March 2002, Abu Zubayda, Barhoumi, al Shami, a1 Qahtani, and 
Binyam Muhammad had all arrived at the guest house in Faisalabad, 
Pakistan. Barhowni was to train aI Sharbi, al Qahtani and Binyaru 
Muhammad in building small, hand·he1d remote-detonation devices for 
explosives that would later be used in Afghanistan against United States 
forces. 

m. ]n March 2002, after Barhoumi, aI Sharbi and al Qahtani had all arrived at 
the guest house, Abu Zubayda provided approximately $1,000 U.S. 
Dollars forthe purchase of components to be used for training al Shatbi 
and al Qahtani in making remote-detonation devices. 

n. Shortly after receiving the money for the components, Barhowni. Noor a1 
Deeo and other individuals staying at the house went into downtown 
Faisalabad with a five page list of electrical equipment and devices for 
purchase which included, inter alia, electrical resistors, plastic resistors, 
light bulbs for circuit board lights, plastic and ceramic diodes, circuit 
testing boards. an ohmmeter, watches, soldering wire, soldering guns, wire 
and coil, six cell phones of a specified model, transfonners and an 
electronics manual. 

o. After pw-chasing the necessary components, al Qahtani and at Sharbi 
received training from Barhowni on how to build hand-held remote
detonation devices for explosives while at the guest house. 

p. During March 2002, after his initial training, a1 Qahtani was given the 
mission of constructing as many circuit boards as possible with the intmt 
to ship them to Afghanistan to be used as timing devices in bombs. 

q. After their training was completed and a sufficient number of circuit 
boards were built, Abu Zuooyda had directed tbatal Qahtani and a1 Sharbi 
were to return to Afghanistan in order to use, and to train others to 
construct remote-control devices to detonate car bombs against United 
States forces. 
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r. During March 2002 al Qahtani Wrote two instructional manuals on 
assembling circuit boards that could be used as timing devices for bombs 
and other improvised explosive devices. 

15. On March 28, 2002, Barhoumi, a1 Sharbi, al Qahtani, Abu Zubayda and others 
were captmed in a safe house in Faisalabad after authorities raided the home. 

5 
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NOTICE OF SUPPLEMENTAL AUTHORITY 

Respondents hereby give notice of the recent enactment of legislation that, among other 

things, amends 28 U.S.C. § 2241 to remove court jurisdiction to hear or consider applications for 

writs of habeas corpus and other actions brought in this Court by or on behalf of aliens detained 

at Guantanamo Bay, Cuba. See Department of Defense Appropriations Act, 2006, Pub. L. No. 

_, § 1005 (2005) (signed by President Bush on Dec. 30,2005) (copy of relevant excerpts 

attached).! No sooner than the week of January 9,2006, respondents anticipate filing in each of 

the above-captioned cases a motion to dismiss or for other appropriate relief based on the new 

legislation. Prior to or shortly after filing of such motion, respondents will consult with 

petitioners' counsel in an effort to agree upon a briefing schedule that can be proposed to the 

Court. 

Dated: January 3,2006 Respectfully submitted, 

PETER D. KEISLER 
Assistant Attorney General 

KENNETH L. W AINSTEIN 
United States Attorney 

DOUGLAS N. LETTER 
Terrorism Litigation Counsel 

[signature block continued on/ollowing page] 

! Section 1005 is part of Title X of the Department of Defense Appropriations Act, 2006. 
Title X is also know as the Detainee Treatment Act of2005. See Department of Defense 
Appropriations Act, 2006, Pub. L. No. _, § 1001 (2005). 
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/s/ Joseph H. Hunt 
JOSEPH H. HUNT (D.C. Bar No. 431134) 
VINCENT M. GARVEY (D.C. BarNo. 127191) 
TERRY M. HENRY 
JAMES J. SCHWARTZ 
PREEY A M. NORONHA 
EDWARD H. WHITE 
ROBERTJ.KATERBERG 
ANDREW 1. WARDEN 
NICHOLAS J. PATTERSON 
MARC A. PEREZ 
Attorneys 
United States Department of Justice 
Civil Division, Federal Programs Branch 
P.O. Box 883 
Washington, DC 20044 
Tel: (202) 514-2000 

Attorneys for Respondents 
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enr 1Rundrrd Rinth [ongrrss 
of thr 

finitrd ~tetrs of 5!mrrice 
AT THE FIRST SESSION 

Begun and held at the City of Washington on Tuesday, 
the fourth day of January, two thousand and five 

2ln 2lct 
Making appropriations for the Department of Defense for the fiscal year ending 

September 30, 2006, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

DIVISION A 

DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2006 

That the following sums are appropriated, out of any money in 
the Treasury not otherwise appropriated, for the fiscal year ending 
September 30, 2006, for military functions administered by the 
Department of Defense and for other purposes, namely: 

TITLE I 

MILITARY PERSONNEL 

MILITARY PERSONNEL, ARMY 

For pay, allowances, individual clothing, subsistence, interest 
on deposits, gratuities, permanent change of station travel 
(including all expenses thereof for organizational movements), and 
expenses of temporary duty travel between permanent duty sta
tions, for members of the Army on active duty, (except members 
of reserve components provided for elsewhere), cadets, and aviation 
cadets; for members of the Reserve Officers' Training Corps; and 
for payments pursuant to section 156 of Public Law 97-377, as 
amended (42 U.S.C. 402 note), and to the Department of Defense 
Military Retirement Fund, $28,191,287,000. 

MILITARY PERSONNEL, NAVY 

For pay, allowances, individual clothing, subsistence, interest 
on deposits, gratuities, permanent change of station travel 
(including all expenses thereof for organizational movements), and 
expenses of temporary duty travel between permanent duty sta
tions, for members of the Navy on active duty (except members 
of the Reserve provided for elsewhere), midshipmen, and aviation 
cadets; for members of the Reserve Officers' Training Corps; and 
for payments pursuant to section 156 of Public Law 97-377, as 
amended (42 U.S.C. 402 note), and to the Department of Defense 
Military Retirement Fund, $22,788,101,000. 
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(J) An assessment, in a classified annex if necessary, 
of United States military requirements, including planned 
force rotations, through the end of calendar year 2006. 

SEC. 9011. Supervision and administration costs associated with 
a construction project funded with appropriations available for oper
ation and maintenance, and executed in direct support of the Global 
War on Terrorism only in Iraq and Mghanistan, may be obligated 
at the time a construction contract is awarded: Provided, That 
for the purpose of this section, supervision and administration 
costs include all in-house Government costs. 

SEC. 9012. Amounts appropriated or otherwise made available 
in this title are designated as making appropriations for contingency 
operations related to the global war on terrorism pursuant to section 
402 of H. Con. Res. 95 (109th Congress), the concurrent resolution 
on the budget for fiscal year 2006. 

TITLE X-MATTERS RELATING TO 
DETAINEES 

SEC. 1001. SHORT TITLE. 

This title may be cited as the "Detainee Treatment Act of 
2005". 

SEC. 1002. UNIFORM STANDARDS FOR THE INTERROGATION OF PER
SONS UNDER THE DETENTION OF THE DEPARTMENT OF 
DEFENSE. 

(a) IN GENERAL.-No person in the custody or under the effec
tive control of the Department of Defense or under detention in 
a Department of Defense facility shall be subject to any treatment 
or technique of interrogation not authorized by and lIsted in the 
United States Army Field Manual on Intelligence Interrogation. 

(b) APPLICABILITY.-Subsection (a) shall not apply with respect 
to any person in the custody or under the effective control of 
the Department of Defense pursuant to a criminal law or immigra
tion law of the United States. 

(c) CONSTRUCTION.-Nothing in this section shall be construed 
to affect the rights under the United States Constitution of any 
person in the custody or under the physical jurisdiction of the 
United States. 

SEC. 1003. PROHIBITION ON CRUEL, INHUMAN, OR DEGRADING TREAT
MENT OR PUNISHMENT OF PERSONS UNDER CUSTODY 
OR CONTROL OF THE UNITED STATES GOVERNMENT. 

(a) IN GENERAL.-No individual in the custody or under the 
physical control of the United States Government, regardless of 
nationality or physical location, shall be subject to cruel, inhuman, 
or degrading treatment or punishment. 

(b) CONSTRUCTION.-Nothing in this section shall be construed 
to impose any geographical limitation on the applicability of the 
prohibition against cruel, inhuman, or degrading treatment or 
punishment under this section. 

(c) LIMITATION ON SUPERSEDURE.-The provisions of this section 
shall not be superseded, except by a provision of law enacted 
after the date of the enactment of this Act which specifically repeals, 
modifies, or supersedes the provisions ofthis section. 
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(d) CRUEL, INHUMAN, OR DEGRADING TREATMENT OR PuNISH
MENT DEFINED.-In this section, the term "cruel, inhuman, or 
degrading treatment or punishment" means the cruel, unusual, 
and inhumane treatment or punishment prohibited by the Fifth, 
Eighth, and Fourteenth Amendments to the Constitution of the 
United States, as defined in the United States Reservations, Dec
larations and Understandings to the United Nations Convention 
Against Torture and Other Forms of Cruel, Inhuman or Degrading 
Treatment or Punishment done at New York, December 10, 1984. 
SEC. 1004. PROTECTION OF UNITED STATES GOVERNMENT PER-

SONNEL ENGAGED IN AUTHORIZED INTERROGATIONS. 

(a) PROTECTION OF UNITED STATES GOVERNMENT PERSONNEL.
In any civil action or criminal prosecution against an officer, 
employee, member of the Armed Forces, or other agent of the 
United States Government who is a United States person, arising 
out of the officer, employee, member of the Armed Forces, or other 
agent's engaging in specific operational practices, that involve deten
tion and interrogation of aliens who the President or his designees 
have determined are believed to be engaged in or associated with 
international terrorist activity that poses a serious, continuing 
threat to the United States, its interests, or its allies, and that 
were officially authorized and determined to be lawful at the time 
that they were conducted, it shall be a defense that such officer, 
employee, member of the Armed Forces, or other agent did not 
know that the practices were unlawful and a person of ordinary 
sense and understanding would not know the practices were unlaw
ful. Good faith reliance on advice of counsel should be an important 
factor, among others~ to consider in assessing whether a person 
of ordinary sense ana understanding would have known the prac
tices to be unlawful. Nothing in this section shall be construed 
to limit or extinguish any defense or protection otherwise available 
to any person or entity from suit, civil or criminal liability, or 
damages, or to provide immunity from prosecution for any criminal 
offense by the proper authorities. 

(b) COUNSEL.-The United States Government may provide 
or employ counsel, and pay counsel fees, court costs, bail, and 
other expenses incident to the representation of an officer, employee, 
member of the Armed Forces, or other agent described in subsection 
(a), with respect to any civil action or criminal prosecution arising 
out of practices described in that subsection, under the same condi
tions, and to the same extent, to which such services and payments 
are authorized under section 1037 of title 10, United States Code. 
SEC. 1005. PROCEDURES FOR STATUS REVIEW OF DETAINEES OUTSIDE 

THE UNITED STATES. 

(a) SUBMITTAL OF PROCEDURES FOR STATUS REVIEW OF 
DETAINEES AT GUANTANAMO BAY, CUBA, AND IN AFGHANISTAN AND 
IRAQ.-

(1) IN GENERAL.-Not later than 180 days after the date 
of the enactment of this Act, the Secretary of Defense shall 
submit to the Committee on Armed Services and the Committee 
on the Judiciary of the Senate and the Committee on Armed 
Services and the Committee on the Judiciary of the House 
of Representatives a report setting forth-

(A) the procedures of the Combatant Status Review 
Tribunals and the Administrative Review Boards estab
lished by direction of the Secretary of Defense that are 
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in operation at Guantanamo Bay, Cuba, for determining 
the status of the detainees held at Guantanamo Bay or 
to provide an annual review to determine the need to 
continue to detain an alien who is a detainee; and 

(B) the procedures in operation in Afghanistan and 
Iraq for a determination of the status of aliens detained 
in the custody or under the physical control of the Depart
ment of Defense in those countries. 
(2) DESIGNATED CIVILIAN OFFICIAL.-The procedures sub

mitted to Congress pursuant to paragraph (l)(A) shall ensure 
that the official of the Department of Defense who is designated 
by the President or Secretary of Defense to be the final review 
authority within the Department of Defense with respect to 
decisions of any such tribunal or board (referred to as the 
"Designated Civilian Official") shall be a civilian officer of the 
Department of Defense holding an office to which appointments 
are required by law to be made by the President, by and 
with the advice and consent of the Senate. 

(3) CONSIDERATION OF NEW EVIDENcE.-The procedures 
submitted under paragraph (l)(A) shall provide for periodic 
review of any new evidence that may become available relating 
to the enemy combatant status of a detainee. 
(b) CONSIDERATION OF STATEMENTS DERIVED WITH COERCION.-

(1) AsSESSMENT.-The procedures submitted to Congress 
pursuant to subsection (a)(l)(A) shall ensure that a Combatant 
Status Review Tribunal or Administrative Review Board, or 
any similar or successor administrative tribunal or board, in 
making a determination of status or disposition of any detainee 
under such procedures, shall, to the extent practicable, assess-

(A) whether any statement derived from or relating 
to such detainee was obtained as a result of coercion; 
and 

(B) the probative value (if any) of any such statement. 
(2) APPLIcABILlTY.-Paragraph (1) applies with respect to 

any proceeding beginning on or after the date of the enactment 
ofthis Act. 
(c) REpORT ON MODIFICATION OF PROCEDUREs.-The Secretary 

of Defense shall submit to the committees specified in subsection 
(a)(l) a report on any modification of the procedures submitted 
under subsection (a). Any such report shall be submitted not later 
than 60 days before the date on which such modification goes 
into effect. 

(d) .ANNuAL REpORT.-
(1) REpORT REQUIRED.-The Secretary of Defense shall 

submit to Congress an annual report on the annual review 
process for aliens in the custody of the Department of Defense 
outside the United States. Each such report shall be submitted 
in unclassified form, with a classified annex, if necessary. The 
report shall be submitted not later than December 31 each 
year. 

(2) ELEMENTS OF REPORT.-Each such report shall include 
the following with respect to the year covered by the report: 

(A) The number of detainees whose status was 
reviewed. 

(B) The procedures used at each location. 
(e) JUDICIAL REVIEW OF DETENTION OF ENEMY COMBATANTS.-
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(1) IN GENERAL.-Section 2241 of title 28, United States 
Code, is amended by adding at the end the following: 
"(e) Except as provided in section 1005 of the Detainee Treat

ment Act of 2005, no court, justice, or judge shall have jurisdiction 
to hear or consider-

"(1) an application for a writ of habeas corpus filed by 
or on behalf of an alien detained by the Department of Defense 
at Guantanamo Bay, Cuba; or 

"(2) any other action against the United States or its agents 
relating to any aspect of the detention by the Department 
of Defense of an alien at Guantanamo Bay~ Cuba, who-

"(A) is currently in military custoay; or 
"(B) has been determined by the United States Court 

of Appeals for the District of Columbia Circuit in accord
ance with the procedures set forth in section 1005(e) of 
the Detainee Treatment Act of 2005 to have been properly 
detained as an enemy combatant.". 
(2) REVIEW OF DECISIONS OF COMBATANT STATUS REVIEW 

TRIBUNALS OF PROPRIETY OF DETENTION.-
(A) IN GENERAL.-Subject to subparagraphs (B), (C), 

and (D), the United States Court of Appeals for the District 
of Columbia Circuit shall have exclusive jurisdiction to 
determine the validity of any final decision of a Combatant 
Status Review Tribunal that an alien is properly detained 
as an enemy combatant. 

(B) LIMITATION ON cLAIMs.-The jurisdiction of the 
United States Court of Appeals for the District of Columbia 
Circuit under this paragraph shall be limited to claims 
brought by or on behalf of an alien-

(i) who is, at the time a request for review by 
such court is filed, detained by the Department of 
Defense at Guantanamo Bay, Cuba; and 

(ii) for whom a Combatant Status Review Tribunal 
has been conducted, pursuant to applicable procedures 
specified by the Secretary of Defense. 
(C) SCOPE OF REVIEw.-The jurisdiction of the United 

States Court of Appeals for the District of Columbia Circuit 
on any claims with respect to an alien under this paragraph 
shall be limited to the consideration of-

(i) whether the status determination of the 
Combatant Status Review Tribunal with regard to such 
alien was consistent with the standards and procedures 
specified by the Secretary of Defense for Combatant 
Status Review Tribunals (including the requirement 
that the conclusion of the Tribunal be supported by 
a preponderance of the evidence and allowing a rebut
table presumption in favor of the Government's evi
dence); and 

(ii) to the extent the Constitution and laws of 
the United States are applicable, whether the use of 
such standards and procedures to make the determina
tion is consistent with the Constitution and laws of 
the United States. 
(D) TERMINATION ON RELEASE FROM CUSTODY.-The 

jurisdiction of the United States Court of Appeals for the 
District of Columbia Circuit with respect to the claims 
of an alien under this paragraph shall cease upon the 
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release of such alien from the custody of the Department 
of Defense. 
(3) REVIEW OF FINAL DECISIONS OF MILITARY COMMIS

SIONS.-
(A) IN GENERAL.-Subject to subparagraphs (B), (C), 

and (D), the United States Court of Appeals for the District 
of Columbia Circuit shall have exclusive jurisdiction to 
determine the validity of any final decision rendered pursu
ant to Military Commission Order No.1,· dated August 
31,2005 (or any successor military order). 

(B) GRANT OF REVIEw.-Review under this paragraph
(i) with respect to a capital case or a case in 

which the alien was sentenced to a term of imprison
ment of 10 years or more, shall be as of right; or 

(ii) with respect to any other case, shall be at 
the discretion of the United States Court of Appeals 
for the District of Columbia Circuit. 
(C) LIMITATION ON APPEALs.-The jurisdiction of the 

United States Court of Appeals for the District of Columbia 
Circuit under this paragraph shall be limited to an appeal 
brought by or on behalf of an alien-

(i) who was, at the time of the proceedings pursu
ant to the military order referred to in subparagraph 
(A), detained by the Department of Defense at Guanta
namo Bay, Cuba; and 

(ii) for whom a final decision has been rendered 
pursuant to such military order. 
(D) SCOPE OF REVIEw.-The jurisdiction of the United 

States Court of Appeals for the District of Columbia Circuit 
on an appeal of a final decision with respect to an alien 
under this paragraph shall be limited to the consideration 
of-

(i) whether the final decision was consistent with 
the standards and procedures specified in the military 
order referred to in subparagraph (A); and 

(ii) to the extent the Constitution and laws of 
the United States are applicable, whether the use of 
such standards and procedures to reach the final deci
sion is consistent with the Constitution and laws of 
the United States. 

(4) RESPONDENT.-The Secretary of Defense shall be the 
named respondent in any appeal to the United States Court 
of Appeals for the District of Columbia Circuit under this 
subsection. 
(£) CONSTRUCTION.-Nothing in this section shall be construed 

to confer any constitutional right on an alien detained as an enemy 
combatant outside the United States. 

(g) UNITED STATES DEFINED.-For purposes of this section, 
the term "United States", when used in a geographic sense, is 
as defined in section 101(a)(38) of the Immigration and Nationality 
Act and, in particular, does not include the United States Naval 
Station, Guantanamo Bay, Cuba. 

(h) EFFECTIVE DATE.-
(1) IN GENERAL.-This section shall take effect on the date 

of the enactment of this Act. 
(2) REVIEW OF COMBATANT STATUS TRIBUNAL AND MILITARY 

COMMISSION DECISIONS.-Paragraphs (2) and (3) of subsection 
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(e) shall apply with respect to any claim whose review is 
governed by one of such paragraphs and that is pending on 
or after the date of the enactment of this Act. 

SEC. 1006. TRAINING OF IRAQI FORCES REGARDING TREATMENT OF 
DETAINEES. 

(a) REQUIRED POLICIES.-
(1) IN GENERAL.-The Secretary of Defense shall ensure 

that policies are prescribed regarding procedures for military 
and civilian personnel of the Department of Defense and con
tractor personnel of the Department of Defense in Iraq that 
are intended to ensure that members of the Armed Forces, 
and all persons acting on behalf of the Armed Forces or within 
facilities of the Armed Forces, ensure that all personnel of 
Iraqi military forces who are trained by Department of Defense 
personnel and contractor personnel of the Department of 
Defense receive training regarding the international obligations 
and laws applicable to the humane detention of detainees, 
including protections afforded under the Geneva Conventions 
and the Convention Against Torture. 

(2) ACKNOWLEDGMENT OF TRAlNING.-The Secretary shall 
ensure that, for all personnel of the Iraqi Security Forces who 
are provided training referred to in paragraph (1), there is 
documented acknowledgment of such training having been pro
vided. 

(3) DEADLINE FOR POLICIES TO BE PRESCRmED.-The policies 
required by paragraph (1) shall be prescribed not later than 
180 days after the date of the enactment of this Act. 
(b) ARMY FIELD MANuAL.-

(1) TRANSLATION.-The Secretary of Defense shall provide 
for the United States Army Field Manual on Intelligence 
Interrogation to be translated into arabic and any other lan
guage the Secretary determines appropriate for use by members 
of the Iraqi military forces. 

(2) DIsTRmUTION.-The Secretary of Defense shall provide 
for such manual, as translated, to be provided to each unit 
of the Iraqi military forces trained by Department of Defense 
personnel or contractor personnel of the Department of Defense. 
(c) TRANSMITTAL OF REGULATIONS.-Not less than 30 days after 

the date on which regulations, policies, and orders are first pre
scribed under subsection (a), the Secretary of Defense shall submit 
to the Committee on Armed Services of the Senate and the Com
mittee on Armed Services of the House of Representatives copies 
of such regulations, policies, or orders, together with a report on 
steps taken to the date of the report to implement this section. 

(d) ANNUAL REpoRT.-Not less than one year after the date 
of the enactment of this Act, and annually thereafter, the Secretary 
of Defense shall submit to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of the House 
of Representatives a report on the implementation of this section. 

This division may be cited as the "Department of Defense 
Appropriations Act, 2006". 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RA VIL MINGASA GAMIL, et al., 

Petitioners, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et al., 

Respondents. 

JABBAROW OYBEK JAMOLIVICH, 

Petitioner, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et al., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 
) 

NAIF ABDULLA AL NAKHEELAN, et al.,) 

Petitioners, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et al., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 05-CV-2010 (JR) 

Civil Action No. 05-CV-2112 (RBW) 

Civil Action No. 05-CV -2201 (ESH) 
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) 
MOHAMMED AL AMIN, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2336 (PLF) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 
) 

GHASSAN ABDULLAH AL ) 
SHARBI, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2348 (EGS) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 
) 

AHMED BEN BACHA, et al., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2349 (RMC) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 

- 2-
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) 
ABDULLAH W AZIR ZADRAN, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2367 (RWR) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al. J ) 

) 
Respondents. ) 

) 
) 

ABDULLAH ALI SALEH GERAB ) 
ALSAAEI, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2369 (RWR) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al. J ) 

) 
Respondents. ) 

) 
) 

ABDUR RAZAKAH, et al., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2370 (EGS) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et al. J ) 

) 
Respondents. ) 

) 

- 3 -
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) 
AHMED AL DARBY, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2371 (RCL) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 
) 

ABDUL HALEEM, et al., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2376 (RBW) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 
) 

ABDUL HAMID ABDUL SALAM ) 
AL-GHIZZA WI, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2378 (JDB) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 

-4-
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) 
ADHAM MOHAMMED ALI ) 

AWAD, etat., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2379 (JR) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et at., ) 

) 
Respondents. ) 

) 
) 

ZAKARJA AL-BAIDANY, et at., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2380 (CKK) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et at., ) 

) 
Respondents. ) 

) 
) 

ISMAIL ALI AL RAMMI, et at., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2381 (JDB) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et at., ) 

) 
Respondents. ) 

) 

- 5 -
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) 
SALIM SAID, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2384 (RWR) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al' J ) 

) 
Respondents. ) 

) 
) 

AMER MOHAMMON, et al., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2386 (RBW) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et al' J ) 

) 
Respondents. ) 

) 
) 

JOBRAN SAAD AL-QUHTANI, et al' J ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV -2387 (RMC) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et al' J ) 

) 
Respondents. ) 

) 

- 6-
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THABID, et ai., 

Petitioners, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et ai., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 
) 

ALKHADR ABDULLAH AL YAFIE, et al.,) 

Petitioners, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et ai., 

Respondents. 

MOHAMMAD RIMI, et ai., 

Petitioners, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et ai., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

Civil Action No. 05-CV -2398 (ESH) 

Civil Action No. 05-CV-2399 (RJL) 

Civil Action No. 05-CV-2427 (RJL) 

- 7 -
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) 
T ALAH AHMED MOHAMMED ) 

ALI ALMJRD, et aI., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV -2444 (RMC) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et aI., ) 

) 
Respondents. ) 

) 
) 

SALEH ALI ABDULLAH AL ) 
SALAMI, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2452 (PLF) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 
) 

F AHD UMAR ABDULMAJID AL ) 
SHAREEF, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2458 (RWR) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 

- 8 -
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) 
ANWAR KHAN, et al., ) 

) 
Petitioners, ) 

) 
v. ) Civil Action No. 05-CV-2466 (RCL) 

) 
GEORGE W. BUSH, ) 

President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 
) 

MUBARK HUSSEIN, et al., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2467 (PLF) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et a/., ) 

) 
Respondents. ) 

) 
) 

AHMED AL-DELEBANY, et al., ) 
) 

Petitioners, ) 
) 

v. ) Civil Action No. 05-CV-2477 (RMU) 
) 

GEORGE W. BUSH, ) 
President of the United States, ) 
et al., ) 

) 
Respondents. ) 

) 

- 9-
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GHANIM-ABDULRAHMAN 
AL-HARBI, et al., 

Petitioners, 

v. 

GEORGE W. BUSH, 
President of the United States, 
et al., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 05-CV-2479 (HHK) 

ATTORNEY APPEARANCE 

Undersigned counsel, Terry M. Henry, hereby enters his appearance as one of the counsel 

for respondents in the above,.captioned cases. 

Dated: January 5,2006 Resp.ectfully submitted, 

PETER D. KEISLER 
Assistant Attorney General 

KENNETH L. W AINSTEIN 
United States Attorney 

DOUGLAS N. LETTER 
Terrorism Litigation Counsel 

/s/ Terry M. Henry 
JOSEPH H. HUNT (D.C. Bar No. 431134) 
VINCENT M. GARVEY (D.c. BarNo. 127191) 
TERRY M. HENRY 
JAMES J. SCHWARTZ 
PREEY A M. NORONHA 
ROBERTJ.KATERBERG 
NICHOLAS J. PATTERSON 
ANDREW I. WARDEN 
EDWARD H. WHITE 

- 10-
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MARC A. PEREZ 
Attorneys 
United States Department of Justice 
Civil Division, Federal Programs Branch 
20 Massachusetts Ave., N.W. Room 7144 
Washington, DC 20530 
Tel: (202) 514-4107 
Fax: (202) 616-8470 

Attorneys for Respondents 

- 11 -
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOAZZAM BEGG, et aI., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, et al., 

Respondents. 

OMAR DEGHAYES, et aI., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etal., 

Respondents. 

ABDUL SALAM ZAEEF, et al., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etal., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 04-1137 (RMC) 

Civil Action No. 04-2215 (RMC) 

Civil Action No. 05-660 (RMC) 
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) 
MOHSEN ABDRUB ABOASSY, et at, ) 

) 
Petitioners, ) 

) 
~ ) 

) 
GEORGE W. BUSH, PRESIDENT ) 
OF THE UNITED STATES, etai., ) 

) 
Respondents. ) 

) 

) 
MUHIBULLAH, et at, ) 

) 
Petitioner, ) 

) 
v. ) 

) 
GEORGE W. BUSH, PRESIDENT ) 
OF THE UNITED STATES, et ai., ) 

) 
Respondents. ) 

) 

) 

SHARBAT KHAN, et at, ) 
) 

Petitioners, ) 
) 

v. ) 
) 

GEORGE W. BUSH, PRESIDENT ) 
OF THE UNITED STATES, etai., ) 

) 
Respondents. ) 

) 

Civil Action No. 05-748 (RMC) 

Civil Action No. 05-884 (RMC) 

Civil Action No. 05-890 (RMC) 

-2-
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ALI SHAH MOUSOVI, et aL, 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etaL, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
ABDUL HAKIM ABDUL KARIM AMIN) 
BUKHARI, et ai., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etaL, 

Respondents. 

MOTAI SAIB, et ai., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etai., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 05-1124 (RMC) 

Civil Action No. 05-1241 (RMC) 

Civil Action No. 05-1353 (RMC) 

-3-
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JAWADJABBARSADKHAN, 

Petitioner, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etal., 

Respondents. 

NABIL, et al., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, eta!., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------~) 

) 
ABBAR SUFIAN AL HAW ARY, et al., ) 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etal., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 05-1487 (RMC) 

Civil Action No. 05-1504 (RMC) 

Civil Action No. 05-1505 (RMC) 

-4-
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SHAFIIQ, et ai., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etai., 

Respondents. 

MOHAMMED AL-QAHTANI, et ai., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, et al., 

Respondents. 

DR. ABU MUHAMMED, et al., 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etai., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 05-1506 (RMC) 

Civil Action No. 05-1971 (RMC) 

Civil Action No. 05-2087 (RMC) 

-5-
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) 
MOHAMMED ABDUL RAHMAN AL- ) 
SHIMRANI, et aL, ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Petitioners, 

v. 

GEORGE W. BUSH, PRESIDENT 
OF THE UNITED STATES, etaL, 

Respondents. 

) 
AHMED BEN BACHA, et aL, ) 

) 
Petitioners, ) 

) 
v. ) 

) 
GEORGE W. BUSH, PRESIDENT ) 
OF THE UNITED STATES, et aL, ) 

) 
Respondents. ) 

) 

) 
JOBRAN SAAD AL-QUHTANI, et al., ) 

) 
Petitioners, ) 

) 
v. ) 

) 
GEORGE W. BUSH, PRESIDENT ) 
OF THE UNITED STATES, etaL, ) 

) 
Respondents. ) 

) 

Civil Action No. 05-2249 (RMC) 

Civil Action No. 05-2349 (RMC) 

Civil Action No. 05-2387 (RMC) 

-6-
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) 
T ALAH AHMED MOHAMMED ALI ) 
ALMJRD, et ai., ) 

) 
Petitioners, ) 

) 
v. ) 

) 
GEORGE W. BUSH, PRESIDENT ) 
OF THE UNITED STATES, etai., ) 

) 
Respondents. ) 

) 

Civil Action No. 05-2444 (RMC) 

ORDER 

On December 30,2005, President Bush signed into law H.R. 2863, the Department 

of Defense, Emergency Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, 

and Pandemic Influenza Act of 2006 ("the Act"). Section 1 005( e) of the Act, entitled Judicial 

Review of Detention of Enemy Combatants, raises serious questions concerning whether this Court 

retains jurisdiction to hear the above-captioned cases. The question of whether this Court retains 

jurisdiction to entertain these matters is currently pending resolution by the United States Court of 

Appeals for the District of Columbia Circuit. Accordingly, it is this 27th day of January, 2006, 

hereby 

ORDERED that all pending motions in the above-captioned cases are DENIED 

WITHOUT PREJUDICE until such time as the District of Columbia Circuit resolves the question 

of this Court's jurisdiction to adjudicate these cases.] It is further 

ORDERED that all action in the above-captioned cases is STAYED pending the 

] If the District of Columbia Circuit concludes that this Court retains jurisdiction of these 
cases, the parties may file motions to reinstate the pending motions. 

-7-
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jurisdictional ruling of the District of Columbia Circuit. 

SO ORDERED. 

Date: January 27,2006. 

/s/ 
ROSEMARY M. COLLYER 
United States District Judge 

-8-
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOBRAN SAADAL-QUHTANI, ) 
Detainee, ) 
Guantanamo Bay Naval Station ) 
Guantanamo Bay, Cuba; ) 

) 
NAWAL MADAY AL-QUHTANI, ) 

) 
as Next Friend of Jobran Saad AI-Quhtani; ) 

) 
PetitionerslP/ainti//s, ) 

) 
) 
) 

~ ) 
) 
) 
) 

GEORGE W. BUSH, ) 
President of the United States ) 
The White House ) 
1600 Pennsylvania Ave., N.W. ) 
Washington, D.C. 20500; ) 

) 
DONALD RUMSFELD, ) 

Secretary, United States ) 
Department of Defense ) 
1000 Defense Pentagon ) 
Washington, D.C. 20301-1000; ) 

) 
ARMY BRIG. GEN. JAY HOOD, ) 

Commander, Joint Task Force - GTMO ) 
JTF-GTMO ) 
APO AE 09360; and ) 

) 
ARMY COL. MIKE BUMGARNER, ) 

Commander, Joint Detention ) 
Operations Group - JTF-GTMO, ) 

JTF-GTMO ) 
APO AE 09360, ) 

) 
RespondentsiDe/endants. ) 

No. 05-CV-2387 
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MOTION FOR REFERRAL TO MAGISTRATE 

Mr. Jobran Saad AI-Quhtani, through his wife and Next Friend Nawal Maday al-Quhtani, 

respectfully moves this Honorable Court to refer this matter to Magistrate Judge Alan Kay 

pursuant LCvR 72.2(a) to consider a motion for appointment of counsel and a motion for entry of 

the protective orders which would permit counsel to meet with Mr. al-Quhtani. In support ofthis 

motion, counsel states: 

1. On October S, 200S, the Honorable Chief Judge Hogan, pursuant to the agreement of 

the Judges ofthe Court acting in Executive Session, on September 13, 200S, appointed a number 

of Federal Public Defender offices to represent petitioners held at the United States Naval Station 

at Guant<inamo Bay, Cuba ("Guantanamo") who had filed pro se petitions for a Writ of Habeas 

Corpus. 

2. On November 2, 200S, the Honorable Gladys K~ssler, acting on behalf of the Calendar 

and Case Management Committee of the United States District Court for the District of 

Columbia, issued an Order in all cases involving habeas petitions relating to the rights of 

detainees held at Guantanamo. The Order referred to Magistrate Kay "all disputes pertaining to 

logistical issues, such as communications with or visits to clients .... " 

3. On December 13, 200S, undersigned counsel filed a Petition for Writ of Habeas 

Corpus in the above captioned case, on Mr. al-Quhtani's behalf. 

4. Undersigned counsel, Assistant Federal Public Defenders, were asked to file the 

petition in this case immediately. Because of the urgency involved, the petition was filed prior to 

appointment by the Court. Counsel then filed a motion for appointment. 

S. On December 30, 200S, the President signed into law the Detainee Treatment Act 

2 
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("DTA"). In an Order dated, January 27,2006, the Court denied without prejudice counsels' 

motion for appointment, along with all other motions pending in cases filed by detainees held at 

Guantanamo. 

6. The issues counsel now seeks to have resolved - appointment of counsel and entry of 

the protective orders - relate to logistical and access issues. However, Judge Kessler's Order of 

November 2,2005 has not been entered in this case because this matter was filed after the date of 

the Order. Without resolution of these issues, counsel has been unable to meet with Mr. al-

Quhtani. Although counsel has been to Guantanamo on two occasions for legal visits with other 

clients, the government has refused to permit counsel to visit with Mr. al-Quhtani because the 

protective orders have not been entered. 

WHEREFORE, for the foregoing reasons, Mr. al-Quhtani, through undersigned counsel, 

respectfully requests that the Court refer this matter to Magistrate Kay to determine motions 

regarding appointment of counsel and entry of the protective orders. 
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Respectfully submitted, 

A.J. KRAMER 
FEDERAL PUBLIC DEFENDER 

lsi 

MARY MANNING PETRAS 
Assistant Federal Public Defender 

lsi 

KETANJIJACKSON 
Assistant Federal Public Defender 
625 Indiana Avenue, N. W. 
Suite 550 
Washington, D.C. 20004 
(202) 208-7500 
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