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.(M22%3 MNNIN NN
ALEXANDER. M. BICKEL, THE LEAST DANGEROUS BRANCH: : N7 Countermajoritarian difficulty n»no mpnd 2

SV INOD AR PYTNNY T NYNWD Oy TTINN Y2 . THE SUPREME COURT AT THE BAR OF POLITICS, 16 — 17 (1962)
DYTNIYN DN DN DINY DOXIN YN HY DXPIN DVIAT ,YWTNN NINIT THIV INNI TN WNRY 1D 1Oy VAVNN N3
DINNNPY DNNNA PIDAY PIY VAYND N2 NNX NN NYN NPINT PR DN DMIPHNI ,HP7 29Y NwhHnn NPNad

"while interpreting and enforcing the Constitution, the court must reresent : 26 - 25 /Y2 ,0¥ IR ,13 7NDIINDNN
.the Enduring values of a society"
919592 DIPIYWO NINDINN NTHYN NN 2IPYY 2»N VAYNT N YD NNMIYHYN NDNN NTHYI MIAYNNN ONN NORYN 1YY }

27PW0 2N NIVANND KXY — (binding) N2»NN5 NHAPNNN IRNIND NITHIN IXTN DY NN XD NTRYIY IN ONPIVN
21PPWY NN TININN NTHYN YIDN A9V XD IN NYIASNN MIXNIN NN YIND DR NINYY TWRI VaVND N1 YW NyT
7292 NNY I NN NYDNNND NTHYN OXR ,DNT DYDY .TPNPIND NIV TON IPYY 2»N VAVYNN M2 INX 150
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VAYNT N NN D3NN INTHYY 19 HPYN DIONMN XY DX NN NN DYV PN 2D NI .(2000) 17-16 MINIEM DINNH
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TONN NINIIY NOYINT VIYNN MIAMNH NI TONN MRNINT MONMNN .07 DIARYN YN 912701 IO NDNN
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NMXDVIND AN T292 NXYD NYNNDD TPNDEN ATHYN NN 0N (VIWNN NP HY NYP NP D) IPwN->115
Michael Gallagher, Conclusion, in THE REFERENDUM EXPERIENCE IN EUROPE 246 : X7 .13 T/9N2 GNNYnY MN8N

.(Michael Gallagher and Pier Vincenzo Uleri eds., 1996)
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NNMNT MDD DXONMN DN NT DDINNIND .OTINININD DMINND SWNIND DOPIPN 50017 D9 v
‘DMIDN DNDI NYTY 19 WD NPDOLIMP M MY Y1), DT DOVIN YW DM

N DOPPN DY NN NN XYY NINN 1IN MWNINX DOUPNP DY OV DI NI NP THN

SV INTAY M9 DY NIN NN NTHYY 2D MOIND MOLOYW ONY DY WIANND N PYTHN IPNNN NHONI

11112 NTRY Y1222 MLYNN NYAPA TN

10]7)’37).’)).’)/7 NTRYN 2N [, NDNN NN D259D7N DOV MTHY 11D NOINI NONT HNX NVIY

Y (Galton) PNV DI WTNN YT HY MIXIN 1T HNNON .DOPYIPI NN NTHY NN NVIY 7NN

S(MNPNRI R WIT) DIPRN NMA XN NN NI 999 ,05172 1NN YN NN TNV, TRON PRNY 1)
™MYA 911N 9P, 0PN ToNY NHYY NINKI PRIPIN 193RI onnn Vox populi, vox Dei m3»05n Nwnd nnyta’
THE CONCISE OXFORD DICTIONARY OF QUOTATIONS 124 (3rd ed., Oxford yoma pPRIPYND D) onvdn 798
915 D71 9P 1 HYNY ,0M0YT DINDNI XIN N NDNA NYNN RY IT XIDMN 0»12y0 MMpNRa .University Press, 1993)
P11 11992957 NNAWN NXNIN ,DI29aN PN PNT 290 DY MIAN NODNY WIS ,Mp /DY YWY P19, maN non) 1y
NON OTRN MPY 29 DY GRY 1Y) 11007 N DIPHN N 10D NN NN NIY DI OWIOWN IIRNDN N 1Y - YYD
MNIY ONNIN DO XD DTN NNNKX DY DN OYN MYYIY Y INYT NP H91ON DIDIN TN .THM MNIN) NIN M
GOIN ) /0y N XIP ,MINDI-I)) /DY NP PO NP7 IN (NP XY WIT) 1Y DIP 85390 DIip 1PN 1991 D51 NN
- TN NYNI M7 DYDY INT HWNY 1IN 9201 D) NN PNHNN DY IMIN IMIY (PANP PN qOPY Y TN T vand
NN NIANR MDY .02 POY WIODY KXY IPYNY I TIUN D P ONINY YITHL 1) 799N IN MDY INPIN DO KDY
102 POY INIDY NOWD APV DV YD 1Y PYD NN ,1YD2N 17INY MITHN 1902 IXT TIY 10T .MunY 029 MINN
N .DYIONT MYT 1IN PIPY 2921 : 375 P9 PYOYY IIRND ,DMIPYN DY IR YWD )T DTHY DY IPINY 1PN YD PINY IND

NNOONN ORI NXAND NN PR 1D DY IIRY 92T DXN) NIND DY) PHNNY 29D [LW.W — XIRD M0y] 17y NIYT 211

NI ,NNYT 299 ,NT 210 NN NZY INNHD L TIOND I9D D) IRT 1) NNNRD NN DY NHNN WIIIDY DY ¥ PHNN
NN 1PN 1217H DN NI YI1ON KXY NOUYIN DIION NOY 1D PRY , MY NIND NNIN2 MYTY MPIIND NN NV
P79 ,N2790N , DTN 12 7PNY M DY 119D INT DIDOUNN NTAYY NHPIWI NDEN NTHY DX DIRIIN NYND .7DMINN

NN 121NN NN 9 PINT T2IN IIPY,D9975¢NN NIXIXN NN PINNN PO 07 270

GEORG : D) X7 .(2006 ,D3IN0 PIDA YDY , TNV 191N DIBY I»HD7 NXNIN) 111 3 19D HNHINA NIARA 1D PRI NG
WILHELM FRIEDRICH HEGEL, THE PHILOSOPHY OF HISTORY 39 (J. Sibree trans., 1956): "The State is the Divine
Idea as it exists on earth . . . We must therefore worship the State as the manifestation of the Divine on earth, and
consider that, if it is difficult to comprehend Nature, it is infinitely harder to grasp the Essence of the State . . .
The State is the march of God through the world . . . The State must be comprehended as an organism . . . To the
complete State belongs, essentially, consciousness, and thought. The State knows what it wills . . . The State is
real; and . . . true reality is necessary. What is real is eternally necessary . . . The State . . . exists for is own sake
JOHANN GOTTFRIED HERDER, X7 07 napyaY »voa .. .. The State is the actually existing, realized moral life."
.TREATISE ON THE ORIGIN OF LANGUAGE (1772)

ov’

ATTN 991 WHNWND W MDD NTHY 1PN SMNANDAN 12102 KON S2WNN 12103 1K Y In nvaa viwwn
L2789 PN LYNINN 1 N DPVDIVLVLD

wan Francis Galton, Vox populi, NATURE 450 - 451 (1907) : 31 V9 DYO9 ¥THY NONYH 1T 7DNINN 1

.http://galton.org/essays/1900-1911/galton-1907-vox-populi.pdf?page=7 : n11n52
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IMNOTY 5y NODIAN NIy Vs Y (Hayek) p»xA AT 199990 ST Y 11 KD NN

9N N¥IAPN W MNP 95 WX “(Condorcet Jury Theorem) 'NoNTHP Yv D¥WIVINN

13 33 mvana an1> viwnny MAanonm Amy Ama Finan nnvona

N8P NTHYY MN20N T T2 ,9T) NP DOVIAN 190NV Y20V NIN 199N MOOWN INYY MmN
PN DN DAIPNI NPOW INYKRIN NOOWA :2IWONN NN NI MOOWA P ONYA AN 71NN
YN NIV DXV MITHY $¥IN NOT IPNXIAP NTAYR IWND PNOIN TY 9173 XIN NMIVIND
9y NYAPN NN NN NP NTHYY TRD TN XIN NPIIWIRD NHN N2 MOVINN M0 NTPHNN

.2 DVYNN Y

120 HY TINYD YT WY TWN DD DXIPNNM .1 TININ TOYTNN NN NIN N MO DY 1M
VYN DNIN TPDVPIP NNONY DY NN D NYNN DX IPHN NN MIAPYY YMNIND GPIN 1PN

AN NNX 95 DY

PN PO DY NNNINN (1

TN SYNRN PN NN2WNA T (Eugenics) NRINNRN NHNN NN YILY ND VI DO WINN

NDN POYY TIW T NIWWYN DNN .YNINND OTRD DY MSIPIVIND MIONI PHOND XD IMTIVND

MDY PYIY WA PIva DD THNNA L1906 NIV INOPYN NN 1219 T2T HY 19D PIMINSINY
NI PV DNDN WA NN DY IDPYN 12D MOLPTN DY DMYIN NX AP0 ,MONN 29y1n2 (Plymouth)
VINMN D RSN NODY .NMIN DY OMINND IPPYND P1TI ORN NXIN 2D NN DOVINDIN YSHINHD NN 2N

YTPNINRN OPYNN (Lbs./TONR9 1197) »'p 543.045 Spw IwanN NMY XN DXWNIN 787 17P2 YN

DMPNA MAY IWN TPNINON ND ,INNININ YNND N NV . (Lbs./ 1IN 1198) ¥ 543.403 >N

PINNR) IWIYN IR 7940 PHORN T : 7YY 0) D) 19010 ,F. A. HAYEK, THE ROAD TO SERFDOM (1944) : w1 12
.((1998 ,05w NRNIN,0X PN PNHN

NOD DYIVIND NLYNN DYV > 9Y 993 TIT1 NYAPNIND NVINNN PAINT KN DYIWING NN v wpnn
9IN2Y MY ,NIND NNRN NN NONINT — NAMWYN NIVN MY DIIAVIND 19 1D .OUNIN NN YYIND IN MY : MMVIT
DINTN NOAPNN NN NNDIN NVINNN DD MYLY DXDVY ,MOLPTND ,DOYAVIND ,NINT DY .INNA NNDIN MIVIND

I ) DURIN SWND TINTIW NP 420D DYIVIN NPIDD HY PN ST KY NN N MIWOR” nnma winswn
PANDIN MIYORN NYAPY POD DPP 39D XN MYYI NPNDI PN — NPIND NNIYID YW IWPNI TN .32 MIWANY
SDORIM-DVPMI WPNA MNP DORND PIPINT NIWIRY AINN 1) YDOPMIIN 19N

.(2008 ,NMNAN MIND 'SIN) 243 — 242 FHPNHYAN NN NOTYN 1N ININY : INI NNINNN DY 120 NANIND 13
(93NN YT DY 2WIN YNINNN) 1PN NN NIN YN DR PN IONR (11 v Dyo Galton) ,Vox populi 17110812 O 16

P4 - Y RKIN NIRIND WINNDM P2 WIIND ,)1PNNN 1 DY D) — (3P 547.485) Lbs./13I89 1207 NN 1PN )IN0NN 1295
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ONIYOY T TITA AN NNDIN DTHYD YIND PHRNN DY MYTH YNINND 2N T DY 1N DIINDN

¥ DINN2 DXNNINY DXAWNIN DX 19 5y N MVLYNN NYAPA PN P NN

MNPN 2D NV DY NINONN DX NI ,DMDI05 DIPNY IPNA POY TWUNR PPN T 1939510
DNLPY TN D7 ON PV DMIYN I WO PYRN .NI0ND THINTH-NPDIDD MNINON YTID PIVN YPNN
2PV DY NRNIN ON DXPNNM INRD ,NNT OY TN DN T DY NPND DNNM OPN P9 TN
YN DIPMAPYN IR DOVIY DY DPHRYL IR DIPYN TWKR ,0°37 DXOIY HY MOLINM OIVINY
WRNWNY NP WX D09 N E.ommToyy M \nmn anan PYna A ToY N ,Dmyiav
MPND OYNNN N2 RXIW PR, NN NYTA DMION ONDIN MINONNN DY NOIYN DY DMNNN NNONI

1ASYNN XN DINNN NNIN DN TWR DPNY 097N
AONIP HY DIYAVIND NNNNON (2

N2 NININ MIYINRD TN NXIAPN 12N 1Y MIANDNN 'NONTNP DY DXYIVIND NNNNOTY 19D
APN NPN NI NNNNONN DIVMY 15707 ININD T MIVANID TN DLWV MIANDNNN NP
DN MIVAND TN VD YOV NMIANDNN MINK DTN IN ,/DXMIA) NVINT P NYID’ YY1 MVININ
NLYNN YAPY DXVAAN HIY MIWANND MVINNN NYAP TWKD INNNNN 9 9y 7.50%-1 N9 T 1PN
93PN DX NXIAP YD MIANDNN ,50%-1D NIITY PTIX VI DOV MIANDNN ¥ NMNINY YN J1PINI
9901V 935,01 MIPNA IO NVONN AP NNMIAN VBN YD MIANDNNN /777)2) NNIIN NVINNN NN

MLONNN YIAPN 90N IWUNRD 190 .1MINT NVINN YAPNNY MIANDNN DT Td — Y1) NVOINNN YDAPN

.0.7%-5 5¥ N»LL .5"ND

"This result is, I think, more creditable to the trust-worthiness of a :> YOW MINY NOVYY NN WNIN NT N¥IN 17
TIAD NV OVIPINTH VIDVYY NNAN NIRINDY :0NIN) democratic judgment than might have been expected”
451 Y3, DY .("M98N

SNNN MDY YIND PAT NN TPYN P NHIRNN 2IY NP INRIIN NONN IV MDY DY) (2012 NIY1) NNINKD
Of oxes and the wisdom of crowds: Lior Zoref at TED2012, TED — IDEAS WORTH SPREADING (29.2.12) : 1
.available at: http://blog.ted.com/2012/02/29/of-oxes-and-the-wisdom-of-crowds-lior-zoref-at-ted2012/

YN DR NNV NPN XN DX PNOYIY NTN NITHN > 9Y NHI9I7 PN 1IN D WL 12 wrn 9y9 11901 prxn
9519 9I0Y YMNN DPNX ANIN NI PYDVPP HI3I5 MON ,IMYLY N2 DMNN DXVIIN YYD HY DIDIVINM STININND
G0 T DY YRIN DNON 29-DY XYY, 01V DIDIVIN HY PHNI NYIVS TINN DINMIN O1YITON MTOIIM INKRND ,NONRD
MPY TN TO MIAPYII NI J9INT IMYIIY YNNI DIDIVINND NN NV VI DI PYNN PIV NYITHT ,NNT NN NN
TNV DOVID HEN KMV GMVNN YN Y ToY DIWN NN TIY NDON .DMPNNN NN MDD I NHNY Pva Hpwn
ANYY IDONNN INDY PN MY NNNN YN DY DN MIYY N2 0910 DR DOWANN) ONYY DIDIVIRN NN DYNPN
DMPY HY NIMNNT JHIND PITH PWIN 1IN 13D NN JY NDDIANN DXPNN NIV OMINRIN 19N 1IN DX WINND
.F. A. HAYEK, THE USE OF KNOWLEDGE IN SOCIETY (1948) : D3 187 Do) N2NINY .0MPYY TN N2HN0 — Piva

Y ORONAY 7PYAN NN PEN NP2 19NY 1259 mya 15 wrn 9oyh )30y
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MNXTND NAINW MDD L1-D NONIWY NN 7NN TPNXIAPN NOVINNNY MIANDNN ,NOANXD NIV

20 mINTN NMIWOND NN 1INDY MIWINNY
NNNINN DIV BININN (3

DM MNMPNNY YPI-RIN MY PN NONTNP HY DOYAVIND NRNNOM PO YW HNINONN
NN Y NI YINHRY DIWIATH DONINN NN V191 ** THE WISDOM OF CROWDS 11902 pY¥>1 0

;YO NINONY NMVIVN 9 DY 11NN

NYAPY MNDON NN NP NXNIAPN NN D099 DIWIND P2 MNYN DY NPNY — YT 1919 (N)
TN DYaVn DY MODNNDNY MLYNN DIAPY NXIAPNHN NYNND NINMYN .MNII NPDOVPIP MOVLONN
PNND DIMNNNY NYN YDTTY,MYT ,NNVYI DY 20T PN DNV MMITP MYTI MOND ,NMINNI

2 D»war MNINS Yv InA

DNOY YUWIRN YN DY DOINNA ONRNNY JI9IND MOLINNN NOIAP - ATNRYN NYAPA DIVIDN MNNYY (3)
DIVN .DMINK DY WAYND DV DIWVIRY MNMYNN NYNN ,OXINKR DY MYTH DOYIWIN N1no Mo
1991 D51 NYTH D91 DN DTN MY 1NN 1Y - YT> NIAYND NNIPIYN DIIVTH NNN NI NPPNY
19INI MLINN NYAPY MDWYN MY — DIXN NN YTNNN NOVIN DXP9N Td ¥ DY DINK OIPNN

22 1812 Y1 Sy MOVYNNN NYAP MINNDYY DY NNHYY T 7T Y9 109D

MOLINNN NON ,TAN DTN DIN IN TAN DIPNI NI 7PN KO NVDYN D UNT NTOININ — Ma ()
1N DT ONIND NTYN NN DY NI .ONDY MDIPNTI MWIND YN THD DY DY ¥ DY Mdapnn
NMNNNN NAVY XIN MY TN NN MYTN NPID ONN MINNKY TV XN TR TN 919D
IN DNDN PPN ,0N0N DIPNY YN0 NIN YNV DIYN TN DI DMIN NPND DIVIND TWIND)

2 Mo MoINN

244 — 239 /0¥1,0W 1% 1 XA TPONNN NN NHNNAN NN 2
JAMES SUROWIECKI, THE WISDOM OF CROWDS: WHY THE MANY ARE SMARTER THAN THE FEW AND HOW : 187 %!
;NP 792y NN .COLLECTIVE WISDOM SHAPES BUSINESS, ECONOMIES, SOCIETIES AND NATIONS (2004)
MNAIN ,00PDY NALYN NXDOPIIP NNAN PN DXVINNN DN 09D TN - TINNND NNMIN PNV DO
SY MINANT 902V NPYNXIN PONN TIIND ONTN YPONND (2006 ;TN NIOW NIND IRNIN NIIIY NNNIN) M7
SY DNRYR MBDYN DR MYINNN Y T DY NPHUN TIT DY NNIIN TN ITNR VINY NPYL INYTY PNHNN HY VIPYWI NMYV

YN DNIN HY DITPNA WNINNRY N0 SY NYNNN T Y - M0 1NN NPDLPIPN MOINNNY 1T DIHNIDN DININ
SN WA DX PINN XI9N , 01T TIPY MWD 99 N MNY? 11902 MW P93 ,57 — 41 /0ya ,0v Ppxdao 2
SIIRNEY TPENTIOPN YN PPN, DTR 12 IR NP 119D YWY PIaa 81 — 58 nya 0w >

AN HY PV PIDNN NN IINNY ,OPIY PN IR ODN YIINON NN 1IN 037 P93 ,98 — 82 ya ,ow >
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YT DY MOOWIN MOLONN NYIPY YNIDN NIN AN ONINY DIV — (AXEININR) Y191 Y122 DIND (1)
NOWNNY DI .1PDVPIP NTNRYD 129N YHRM YN NN XAPY 1N DY INYDD DIDN WIT ,NDNN

2 oommy mmon NMOON DY INY NP NN NYITI,INY NINAN

PN 90N WX 09N Yy IR VYN NNNN GPWHRN DINY YN 9310 DVPPIY NTIYN
NOIYNN N YINMN .NXIAPN NNDN VI DI HY INIIYN IN WINMD ST DY SIS DT PNIN D PN
DY PVI IR ,N9ITI NXIAPA DOV HY DIPMIIYN NN DIYNNN ON 7RI 119) ¥ PHN D970
.DPI2N YW NON NN MYV INTAY IN INIIYNL DXOIINN TNX D30 PIY MINNWNIY YN ,0M19N YNDI)

2 any NPT NTARY IR NIIYNY D12 TUNR NMYLN DIVP YNNI IHON OININD MNM»PNNA P, T

INNOINA NN DY MM AN 95NN POPANMOY NNTa ”,Infotopia 17902 PVDIND ONP

NIND DIVMA TPNRNN NXIN 119D .JPMDN NAPYN NENY NNIY MYT MN>I12 DRI DVPIIPN

NPIND DY NNIND NVNYN NVITVINN NADN TN 20N PPVDIND .Y 1P DIND - 327N
N8N ©aNvN N2 (Wiki) Y10 7N 50D . 11222025277 0077 9% 1PIVADY NN DY PIVTHY
IN NN OXIAMODN DINWN DN NPNIAN MNYN (Blogosphere) 0152 ;72080 Y12 MY NN M

IN XITYO 51D wnnwn 55 N1 (open-source software) /MmN PR’ NOYa NN ;1N IOINNY NPIN

.N59YNN 9995 VWA’ NN DY TN PINA NZINNY WD YTNRY NYOIND 1N NIY NN

S0 DI DN : PIPN TIPIN Y9I SWNN P19 ,122 — 99 nya ,ow

MWNY .LILYRN MW Google AN NVIYY WINWN TIT ,INWN PA PPXANID VXN 1T ANINY NNYTN .29 nya 0w >
NN YN MINK 0902 N, AynNnn o INoNa Google /an nunnvn L(N299N0 MPNNI) INPI NPVIAVIN ININD
NN OMINIRND INRD NI ST YTINDMA DY NP0 T DY .WIDdNN NIV NMNNNN RNDINWYY DN NINN Y95 YW inTny
Sergey Brin and Lawrence Page, The :0) 1X7) 902 MPNYTHN MNRHND YN 7O NN DY S0IAIN INTHY
Anatomy of a Large-Scale Hypertextual Web Search Engine, 30 COMPUTER NETWORKS AND ISDN SYSTEMS 107
- 117 (1998). ilpubs.stanford.edu:8090/361/1/1998-8.pdf

NNVINLN NXR TIYNY NYPIANN NI (1) : PTPVPDIPN NPONN” NN DIRVIANT DXV DIV 119D INRNND FP¥IAND
N¥DI TN TPIAND 7NVINNLY INDH LYNI NN DINNT MRNINT YINNY INRIT MRIND MDA, TN 17N
(2) .(22 /nya ,0V PPNIAND) MTNHAN MRNINDN 80% IWNRN TNV NP NNMN NNIAPN DD HY N¥NPNN NIRINNY

NN OVI9Y TIVA MIZN 871 NDYIN MININD YD YXINNA 1D¥YN DIVITIVD 56 .NININD ¥ M NND MITINT WPIANN DXVITIVD
(DY) NP TTIA VLITIVLD DI SV YIN DN NP NPXYTHN NWNN NN TPNNIAPN NN . 850 NDYIN

29— 28 mya,0v %
DY NTNYY 9720 MINIWN DIVPY NN HY DV YEN DPPN DNON YN YW ND NPNY 290 53 Wi PN P
(29 ya ,0W) NN NTHYY 2PN KD, IMIYLY ,D2IUNN T DY PNDINY IN DXTH DY D27 NDN

SCOTTE. : 187 N0 npY .CASS R. SUNSTEIN, INFOTOPIA: HOW MANY MINDS PRODUCE KNOWLEDGE (2006) %
PAGE, THE DIFFERENCE: HOW THE POWER OF DIVERSITY CREATES BETTER GROUPS, FIRMS, SCHOOLS, AND
NNONY IWPN2 NNV MNNINM YN PIAY DN’ DI OTND 1AW NPINIAND PYNNN MM .SOCIETIES (2007)

.HOWARD RHEINGOLD, SMART MOBS: THE NEXT SOCIAL REVOLUTION (2002): 87,0100
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5S¢ PITHY DINOM NOOR TMYA 5Y 1PN MVIVYPNAD NION S M C.aMmab Poiny

VA NNX TPNDN NTRYD 0ODOWY 1) N2 NNN NID NDNN
NVAYNN NI202 NPNININN DIV (4

IYPNA D) M MYT DY NVOW MYNNNI NINPNHN DYTH NINPOY 1272 NYVI WHNWUN PPODIND

32 5019wn YN 11 HOAPIT YN NPVINIB-NPITH MVYNN NP SV

VXD NN ON0N L TONTIIVD MINOSND NN NDNN NTHY WIIND NINITA D PIDN PVDIND
,INONNDT NNYAI DY MODIIND ,NPIIY MYION MYNNINI NIXT .TPDOUNIND MNOSNN 2990 NTHY
DYVNVN TPINY NN PPVOIND YV INTHY * omom MNIPY DY DOIINN INNKY 2339 MINON
I2TNYI 1P — NPVIVYN MOLINNN NYAP NYA MOR MONMNN MYNNNI NDND NTHY NN 710D

PNPIN NPNIDY VI

MTINN MY DN .TAYTI D) DIND TIX MNISN NTNHYD DORNNA NPIND NNYID TONNY PWIV PVDIND
LPPV0IND 09D PODN NOVN WTNHD NNMIX NIPYD POD NA DPOND POY ,VMNVN DY INYIOND NV
* v mwny Y PIN KOXR WK TR TINN X NDINN WUN TINN MY NINX PN
SYY TIMINPN DTN RON MVPMNI0-TYIN DTN NPN L, PIODIND DY INTITHIND ,NIVIDWN MYIND
MNOYIN PPN PMPIOAY MIANN IO NY2N ,1VIDY MYNIN NIRVIND ,PADN NYLN .NA NN VYN
MNDNN DY INTHY TN DY NYT DD 591 MINNX NN DIVND INYT DIPIPW NYV 2D NITWIN NNMP 29I
MODIND TPSPYTIN TAWTI NN 1I9Y , 029007777 PN DY NN NN NPIN OPNIYL IND MTIN

YT J9POWY NN MINTY PYN NYNHYND NPNDIXN MITINNN .DOPNPIND NPNDL VIVN DV NYIONN

.5p79,0v ,SUNSTEIN *°

"respect for democracy itself stems from the belief that so long as : 224 'y ,29 wrn Yy ,SUNSTEIN XA Ywnb !
people do not cocoon themselves, large numbers of citizens are not likely to be wrong. the two cornerstones of
free societies - markets and democracy - rest on the belief that many minds can be trusted"

Cass R. Sunstein, If People Would Be Outraged by Their Rulings, Should Judges Care?, 60 STAN. L. REV. 155 *
CASS R. SUNSTEIN, A CONSTITUTION OF MANY MINDS: WHY THE FOUNDING DOCUMENT Y1902 91 .(2007)
.DOESN'T MEAN WHAT IT MEANT BEFORE (2009)

— MDD SV INNIN .1 : NPTIID MO SNV 5Y NODIANN NN NTHYY DXNNA NPINN INWI |, PODIND H¥ Moy >
2YOOWUN NPYO 1PNY T DY DNIN — NDNN Y ININNN YYNN .2 .NT PIYVI DNIN TO DY

"The epistemic reason involves humility. Judges cannot always know whether they are :159 mya 0w ,Sunstein **
right, even about the meaning of the Constitution, and intense public convictions may provide relevant

.information about the correctness of their conclusions”
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NYNNOD GPINNY M0 PIVOIND * N2 mowwn NYIONA YTNN YOYY RPN 0NN DY NYLIN

% 10y DIDN NPN MDY NPT 1IN PIDHY N VAW YY 'D2IINN NP

DN ,NPNNDN : NDIN NTHYD DORNNA TPNPIN NNYID MNY MY YIDY INNND PVDIND
NN NMDMNRA NIDNN NNMP IO DDAV I, )1DIWNI TRHD MNY DN MY 1 R .NPVINNNDIP)

VPPN Y INTHY MOTYA To MIAPYN

— AN 919991 NN YINNY NPNN DIY NIIX NPPOPI YW NP D 1NN 7 Nrn710 NN
NMONN AR YOINY VAVYNT ONIAY WA [ PPVDIND IIVINPN NIPDM PANY THIX 97NN P W
MYANN MAPYNM ,MIONN MR NPINT DX NNIANY VIVNIN YN .NPIND NNYIDY SYNNINI MVIPWN
2N T NIPNA — NN HY INNON AR DIRVIN PTN OPOI IMIYOY .0NIWN TIND WDND IWN )19
TINID TMWYII NPEVPIY T YT YY NP DIPINTHY NN WIAN MNTN TIND WX - DYONYN

*® npnn N PHNA Ypwinh

MTHYI NDXN 29P2 0PI MNNIN NPIRIIMAN MTHYM MDINN NN NN Forsoen nwn

PN DY NMIYIN 210 HPYN NN NPVIDY MLINN NYAP DY WAV MDY NMINI

VAYNM PN 2D NPNPNRND T NWIN N DT NP /OMINNN NNON NN TN 40]7’17’5)3)).’)[77/7/7 U277

MNoYNN P32 #MIWNNT AR D) PIXN NIN .PPODID YW INTHYY DTN NN NPN DIV PN 3 Y9 NN >
POIVN YT -70IWNN N TV ITRYNI NPT NNN NINNND YYN X PI9-NNT DY P93 1919 T2 DY INT NN NTHYN
MDY NTIPON NP T HYI NVNYN MYIN NPDIVNTI NP 1N NN YW INYT APY IIPND MNYYY mohwna

,32 w7 955 SUNSTEIN NI ,5WnY |2 9992 DNIN JPDY — 1T NTHY DY MNIONT YT PIODID ¥ ¥IHTNY DIPNN NI 36
"With respect to constitutional interpretation, however, crowds may not be so wise, because they may :161 mya
suffer from a systematic bias, or because their judgments may be a product of informational cascades or group
polarization, often induced by what we might call meaning entrepreneurs. An understanding of the problems
introduced by systematic biases, and by cascade and polarization effects, bears both on popular constitutionalism
N2 NI NN NTHYN AR XN XN NNY 0Y .and the risk that large groups may be quite mistaken”
121—35mya,00°7

Adrian Vermeule, Many-Minds Arguments in Legal Theory, 1 THE JOURNAL OF LEGAL : W71 Nv) Yy npa 3*
ANALYSIS 25 (2009): "Which traditions exactly, emanating from whose minds? Is the idea that judges should
look to judicial precedent, or rather to larger political and social customs and norms? Many discussions run these
things together, treating precedent as a kind of judicial tradition or custom... We may add that the number of
justices who have sat on the Supreme Court in its entire history is not high, only 110 in total; calling the body of
precedent produced by this group "the work of many minds" exaggerates, at least if the comparison is to
.genuinely widespread social customs and traditions"

.184— 125 70ya,32 wrn 9%y5  SUNSTEIN °°

.209 — 187 mya ,ow
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MPTH IRV NYDPNRN PNPIND DTHYN NN PN ,TIONIZIN NNNNN NN PNIAVYNL NNPY DN
MapWN B2y MXINN MTIYN ¥ NN TRW NYNHN DIV .MNTIN NPNPIND NPNDN Y2)D ONYN

JOMNN MDY DX

DY NMAIND NON PAYN I PADN PIVDIRD NPIND NNYWIAD AN MININ NN NONX MY PN DN
NYND XYY NOIDN NYND NIIRNNN NPND ¥ .PI9N DY MTOIYN NPNDN DY PPN N THN
NTI9N DY XYNI NPOIY TPNPIND PNON IWRD DIWMY AN DN IPNTI0HT DY) OUNY NINNK
NYIP DN NPTHN DIN DIND D L2901 8Y DOYINN ,ION DIRVNA .PYI NNOWI DIDITY MY
DNYP .PNPIN NIYISY DN NNIN DY YT 72y NIAXIY TYNR NPPVPIAD NNAY IXRTI N2 MOVINNIN
AUN 'DINNN NNON IR DORVIAN TANNDSN AP NMTIVN DY MND TINY NPPOPIY SV
UOTH )NV NI OON- MNNN TED DWINN DINYNI ,NNT NNIYY .0NYN TR 1N NPYOPIS DY)
NI PPVOIND ,IDINY DI MPDIWN NPV .IMDWN NTIND 17770077 DY) 7D PVDIND
DYNYN NN DD INYTY .DIWMY INY NN 0219197 DY 1IN NPNDA 1991 12yN 39 DY PN MNA
NN YN DNINRN MNTN SY 0PN ¥ oNTIPn MNTN IWNND YR DIRWYA INY 17 PON ¥1Y
oY WTNN DYDY NN — DMURIN MNTD DY DNITHN 19 DY NPIIWN NPNDI NOWD
NYNN DIWY» MYTNN MNIN 292 S0IANND AN MNIN DYV N 7IOIYN MNTPNNN”
MNPIND TOWNN TUNR ,TPYY MNTND 30NN PPVDIND .NINTHRN DY NONINI NION PO 07/7
MINK MPTHY DNX2 7MNYN VIVNRY MYSNHNI MDA NPND DY TTHINHNNY 1T NMOH ION N2

# 19N MY THA ©YNIBN DYAPIND NIMIPYA NN 1N DY»9 19D YT Y7 moya

YD WY NI JPU219000277 Y)Y DN ,HWND .NY D1 DIWITIN DMMDN DY D) YINN PPVDIND
DYNINN DMIMPNN N2 P PV ,NPLIPINT MIPNI MNPPNN N2 NTHA P MHVINDI NN NN

“ myTn PN N, MNNDYY : OMININN NNON DY NMINNND O1NIINN

NTHYA MIAYNNNA XY NN NTHYD DORNNA APINA NNWYIN 12V1TH 1D WIHTH PPVLDIND 90N

MIVNNN TN MYOND NN NDXN NTHYY ORNNA NPIN INYID ,OWND .APINNN PNNNI NN

D3 9.83 NIN NI2N MNIN YW INVLY) DIXY YT ITO 1YY NPT DY HNY MY 200 SyN DMPNN 17NINL TOWNIN “
ADIPY 199N DY DINK DMIVWNIY TIYL — (DXAVIN PP 310-5 1NN ,2010-7 NI ,NNMDYINY V"I

"our ancestors knew much less than we do . . . because our stock of experience is so : 211 — 210 7ya , ow w1 ¥
..much greater than that of those who preceded us"

"in difficult cases, courts in young nations, or nations without much in the way of constitutional : 208 7ya ,ow *
.precedent, should be willing to consider using foreign legal materials"

DPMINDN DWMY DININT YT Y9 N — D277 1PN 9 YPPY D»NAINN DINXINN NYIIN TInn Nervw 19N+
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77990 9NN NDXN NTHRYY DRNNA TPNPIN NNIVI DINN INDPHN MYION TIN VPN NI
oy NNV NODON — PNPIND NNONI MUY 7POY TR 21N POOY NIPY DX NDYIHD O0219/77
DONINM 90N JOIN PYTYNY I DTNA NN MINND S NN AN PNy ¥ ownn nm
PPN 19IN HMNNN PVIND PON OMMNN - MYT PPN NMVY , NI - MDVPPN NNPONN DY NNPPPS

% VNN NMOT HY NIV DY YO
993587 5Y 1PMNEN PMTIYY 510529 NPIND - MNNY MINPIN .3
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L. A. Powe, Jr., Are "the People” Missing in Action (and 5% Y1NRNA Y1 NMIT MYV .preserve or promote”
Should Anyone Care)?: The People Themselves: Popular Constitutionalism and Judicial Review. By Larry D.
.Kramer, 83 TEX. L. REV. 855 (2005)
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R. H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL : X7 DO PNIND N2 071802 11119, 1127 (1995)
R. BERGER, ;R. H. BORK, SLOUCHING TOWARDS GOMORRAH (1996); SEDUCTION OF THE LAW (1990)
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Larry Alexander & Lawrence B. Solum, Book Review: Popular? Constitutionalism? The People Themselves: 7
.Popular Constitutionalism and Judicial Review. By Larry D. Kramer, 118 HARV. L. REV. 1594, 1602 (2005)
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:(2004) 289 ,241 (4)03 779 ,NPWM N3N TIWN /) U)X 9098/01 Y7321 PHA LAWN NYT NN INA PINIWN Twpna
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(79 Pyo)

Steven Calabrezi, The President, the Supreme Court, and the Founding Fathers: A Reply to Professor WA

Ackerman, 73 U. CHL L. REV. 469, 476 (2006)
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CHARLES MACKAY, EXTRAORDINARY POPULAR DELUSIONS AND THE MADNESS OF CROWDS (Harimman 103

.House Classics published, 2003)

"Men, it has been well said, think in herds; it will be seen that they go mad : X>n 19910 oW NNONANN NN 104
77 192 RVaANN PINRY CVIII nya 0w .in herds, while they only recover their senses slowly, and one by one"
»> THE CROWD: A STUDY OF THE POPULAR MIND (1841) y1902 won (Gustave Le Bon) a2 nY 2001 »no78n 999010
SRNA0NNN NN ,N1IAN KDY MYDHVN ONpar

19521 NN WK — DPNWA NN S ANHYY 92N PNHNN YV MY N2 D27 0PN 11901 RN »rpn 1P
MIT MNAYN .PNY YNNI MNYIN MYPO 1INDI TIZINA : TIZINA 17-N NN DMYIANY NYNAN NN TIT NONT .IWP NINID
DIP TO MIAPYY ,MOYY WY PRND DND NPIN TNYNNY 19NN 1637 NIV ONYIX MYPI NP NN 9D NN WPYN
1720-2 NWNIND NNVDNON NP NIDN RONT .AYNN NYN NYIN TINNN NYIYIY U5 MIDN 1NN M2 MNIWD PIvn
MPAN SY OXTPN 0N D) NN MIINN XNV DY NNINNN I90P Y900 (South Sea) 1MPVYI12N YO 'MND NMINI
95 NN VYN 1ION D 'MINDI DNVPPT D YTNY INRY 0N YN 19 YY NN INDK MIAPYL NONN NDINN .NINY
PIDY PINS DITITN IV OVIINN PIY - JPNPIN NN NN PNV 281 1Y NINX ,NIINT OIPMPINN
L1825 7Y 9PINA 7ONY PIN NP PXAIND MNAN JY TORY ,NVIAN PIN NN YN Y0730 VINDIAN Td MIAPY2
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STROND NINKIND NTHYN I NVINNN NIV YY VPON DINPN DMDUPNP DITNAY NOWN HWa NN YW NIV
111 9y2) 82 10ya,103 v 9o¥9 MACKAY N .Panic selling 13197 11 nyon ny»vso5 mona

NNN .NIN29NN NPT DY TONNY MAT NPNVLDN MYMN MP»p Panic selling n1omn 1w nyan nrvsvs nmyona 107
DPPYN DN YA NIV INN INNKRI MY D27 NN WX 17-N NINNI MITPA MIRNIVD TONN XD 1NIY MNONNN
SMINNAYY DOV NIYOIN DN PINYIY NINAN 1T TONNN NINJANNN NNNIN
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1 5599wy 0PN 1IN
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Y YT PR NTHRYN DX DXVWANN DM0I9D GTUND .NPINDINGD NPININ NTHY INN N8P DY (77V77
ATTHYN SN NMINNDYY NINWYI T2 .0V NPX NXIAPN 112N DY MYINRND DNYT - DN MOTYN
7P¥2N .DX09N DI XN VDN 19N ,DAPNa NUYIN NDLPIPN NVINNN XD NNYY ¥ qONI
%D 7PN AT NN I - THITNA NONX NNN N2 MYAPNN PN NPDOVPOIP MOLONNYD NI NNN
DNY MTPY NORY DOVIND NNTIV NN D02 DY RONX PYIN YT D0 DY MZIAPNN PR MOLININ

591 98N ,DMINN MPNY DNNNI DNDY SYVIND YY DNMNND D090 DIVINY VII2 .OVTY

"if the public comes to abhor a supreme : 1% Y22 P10 NI GNW ,173 0y ,32 wrn y5 SUNSTEIN Swno w1

court decision, or to press a certain view about constitutional meaning, relatively few people may have made an
independent judgment on the matter at hand. the key point is that when cascades are at work, there is no
particular reason to trust the apparent judgments of large groups on condorcetian grounds. By hypothesis, such
groups are responding to the beliefs of only a few. a precondition for deference to the wisdom of the crowd - a

NI — 5N MYMNN IR NPYY MIVAN 95 05w Nnwd I .Jlarge number of independent judgments- is absent”
MZIYN NPYIN IR MIIVIN MHPNDN MPANIVA YINWY ¥ PV PPODID ,NPIND NNYINL NN NTHY NPV Y5 DO
181 - 179 mya , 0w HWNo INT N2V XN IR MNPNR MINSN Y95 2N ,XYN 9702 XD DX — NIN MYMHNN
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NYI9M NIWI NN Iy 1
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Popular Constitutionalism-n nw 43 m<pra .a

N2 AVNNNY WOV NTHYI NN NTHYI DNNNY NN 1PNNY NNNPINT DXTTINNN TN NNNX NIYY
INTHY NX T2 NPINN NN PIDND NN NONIN NYAND - THINIPY NN NPN ,NPIND NIYIN
PHNNY NMINPINA DXIMNNY NI MYLN .MV MIDN NON - NPINT NNYINL NI AWNNND YOI NNND
9 HY NPINN NN DIWINN 27NINI VAYNT YN DXVNYN 21 INRNT ,NPDDINID MITHYL DX TTIN
MINVN DX ,)YOIN 290 T NTHYI NDNN NTHY DR OTPY 19N DMIPIN DXV — NPIINYN OIPNTHIY
SV INTHY NN NNIND 1DNN NI INIONNY XD YN DMIPIN — INY NPINY MITHYD NDIN NTHY
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Saikrishna Prakash & John Yoo, 2005 Survey of Books Related to the Law: Against interpretive w1 '

supremacy: The People Themselves: Popular Constitutionalism and Judicial Review. By Larry D. Kramer, 103
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DONVYN
MIN NTNRYN MNOYNN SV VOVYNN %2 TV 1THYNI DYDY NIYVN T NNPA L)
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"maybe Kramer sees popular :857 mya ,72 wn 9y5 Powe :0) w1 MICH. L. REvV. 1551, 1539 (2005)
.constitutionalism only when he approves of the goals of the protestors"

EDMUND BURKE: SELECTED WRITINGS AND SPEECHES, 187 (Peter J. : P12 TO0TN Yw y0N0a X7 729 nwa o
Stanlis ed., 1963): "Your representative owes: you, not his industry only, but his judgment; and he betrays,
.nstead of serving you, if he sacrifices it to your opinion"

"Professor Kramer's popular constitutionalism, at most, justifies : 1021 mya ,69 wrn 95 Chemerinsky '’
eliminating (or reducing) judicial review of the actions of elected officials, but his theory would eliminate (or
reduce) judicial review of the actions of unelected officials as well. Much actual governance in the United States
is done by unelected officials and regulatory agencies at all levels of government. As stated in Part I, popular
constitutionalism stresses the desirability of majority rule, yet it would seemingly extend to acts by these
unelected officials whose decisions meet no definition of majoritarianism. Even if one could accept the popular
constitutionalists' trust in the majoritarian process, it seems absurd to say that police officers or prison guards or
.zoning board members will have compliance with the Constitution at the forefront of their concerns”

9N — T2 HMNN NAX DY DR” MYV YY NODANNN NNPYAY NPT MWL ,IMY AN TN : TPPVIN SN onon e
MYMND NYSINN MYIM NPPINKDA MVYAN 3D 1IYON NI .(PPHY PIAN 1NP 107 MY IMTL) HMN PN
VWA MWYAN ¥ 5y INYT MIMINN NPT NN NN NTHYN PRINI
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; William H. Rehnquist, Constitutional Law and Public Opinion, 20 SUFFOLK U. L. REV. 751(1986) : w1 '
Joseph W. 187 y5 5 .WILLIAM H. REHNQUIST, THE SUPREME COURT: HOW IT WAS, HOw IT IS, 95, 97 (1987)
Bellacosa, Judging Cases v. Courting Public Opinion, 65 FORDHAM L. REV. 2381 (1997); Ronald Kahn, Judicial
Independence and Judicial Accountability: Searching for the Right Balance The Constitution Restoration Act,
Judicial Independence, and Popular Constitutionalism, 56 CASE W. RES. 1083 (2006)

9302 LAY P2 YINX 1D ,(2002) 9 14 P VLAYNN PNDN AN NI YNNIN” NI DN INT YINIWIN TWpPN1
SNPN NYTI NITHN 90 DNDINK NPNY DXAPN PR .THPVIVY MNNNY HY NODIAND DOIPNTN: (2004) 128 NPVIPINT
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SINT DYIT 01219 .93 - 90 /NYa ,0W ,PI2 N IR 0 DY NNN KN NDINA N5 NOIPINTN ,IMYLY 0NN
Aharon Barak, A Judge on Judging: The Role of a Supreme Court in a Democracy, 116. HARV. L. REv. 16, 54
.DYVAVY DID DN DOYT ININNY NXIAPN YI12N D PINY P1Yn .(2002)

Penny J. White, It's a Wonderful Life, or is It? America Without Judicial Independence, 27 U. MEM. L. : 1\ 120
Christopher M. Larkins, Judicial Independence and Democratization: A Theoretical and ;REV. 1 (1996)
Frances Kahn Zemans, The Accountable ;Conceptual Analysis, 44 AM. J. Comp. L. 605, 607 (1996)
Judge: Guardian of Judicial Independence, 72 S. CAL. L. REV. 625, 631 (1999)
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NNON YT DY P2NY NZY G ,NVOVN NVIYA NI NINPN 7NN PIARY DY MPININNPN YD NI 119 /nya 0w ,)Nd
Neal Devins, The D'Oh! of Popular Constitutionalism, 105 MICH. L. REV. 1333 7 .70y H¥ DANN NYTN
S¢ PIMOND DINNN HY D YD) ,07NIWN THIRD THPVIDWN NINNNYI NPINDN NHN NHMP XPNT ¥ Wwiv 017 .(2007)
.2195 T0ONY NN MVIPYN NINNAKYL NI YT TIN NN NTHYY MONMNN 197 .1ONDX MTINNA HPn) — vninda
:1919) (1995) 806,758 (1)0N 779 $INIYIN NTAYN NMIYON YRI-2WI /3 939 5364/94 ¥)22 1IN VAW MI2T NN D) N
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Erwin Chemerinsky, The Supreme Court, Public Opinion, and the Role of the Y>8n noon 717 . M1NN DY MNWNN
QNI ,LIVNT NP2 297D NNPYAN WYVIN IR N Academic Commentator, 40 S. TEX. L. REV. 943, 952 - 954 (1999)
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TPNDY 1NN MMY TOMN KIN VIYHN NI >3 PN 1994-1 TV PO PN 945 mya ,ow ,Chemerinsky '**
John M. Scheb II & William Lyons, Public Holds U.S. Supreme Court in High Regard, 77 ) 9n»2a nann

.(JUDICATURE 273, 273 (1994)
JOSEPH BENSMAN, MAX WEBER'S CONCEPT OF LEGITIMACY, IN CONFLICT NN YN0 »8n 0¥ ,Chemerinsky 125
YY NDIDMY MO WIdY 08NN AND CONTROL 42-47 (Arthur J. Vidich & Ronald M. Glassman eds., 1979)
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R.H. Nicholson, Capturing and Maintaining Public Confidence in Courts Universal Aspects of Judicial : w3
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Influence on Supreme Court Decisions, 88 AM. POL. SCI. REV. 711 (1994)
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12NN PVIPIT IVINTI TPOIPINT PMIN'WI SN : DN NYPY MVAPINT Yv DOX9IN Doon ¥

DIMNPN 1IN DN HYNY INT YNNI M) NIN VINTION YIIN DY NPOVNN NNT ,INDNI INNIN NDONT T2 18
Mildred Amer, Membership of the 109" Congress: A Profile, CRS REPORT FOR CONGRESS,  : NP 0NN
November 29, 2006. Available at www.senate.gov/reference/resources/pdf/RS22007.pdf: "As has been true in
previous Congresses, the Members of the 109™ Congress are well educated. At least 396 Members of the House
and 97 Senators hold bachelor’s degrees 120 Members of the House and 19 Senators have master’s degrees; 170
Members of the House and 58 Senators hold law degrees; 20 Members of the House have doctoral degrees; and
.14 Members of the House and four Senators hold medical degrees"

(2009 ,NNINRN NAXYNY SINRIYIN 1D99N) PDIRPIVINGN DY NOOVNN TTH7 PID Y DY MIPNN NI IR TWpna
ININ OOV 22%-) MW ININ OYYA 22% DN DOV INYRI NYOVN YOYA NDION IANN 77% ,18-N NDIDA D VNN

.www.ceci.org.il/_Uploads/dbsAttachedFiles/politicainseducation.pdf : N2yn52 ¥ WY
"If we can just get the legislators to :134 1ya,46 v 9y5 ELY 209w %93 INNY 9y MXIN MPNan 290 0mx '

legislate we'll be able to understand their goals well enough. I'm not saying we may not still end up with a fair

58



2y DMININ 90N NN KW MINVLINTIN T NV PTY NIND PN NMNNDN MTHY DYDY QoM

1 npAxDI9I9 1N R DY NYTRY NPNTH MIPNI NVOW HYA N "NNPDN DINRY ST
NOIYND NNYINPN IN BIVIYN (2

¥ 11ANYY NN 1T NP W 19N PN P ovawn ¥ YD NN NN YV INK WO DINY
MYTINS P2 AR DN SVIYNRND TIPNNY RIN GO MWIX NN .7PNDN MNAID DWITN DDON

185 4m1) 1Pn72n MY

WP DMP ,OWND .NXIPN AN DX NNMN MNAX NN .ANITIN OINN2 XN N NITHINT NIDNN
DN DXVAYNI OPINNND YT HHYA YD NNINN THD NN NIDN MYV 18 mvawnn YN OOYAY NN

PMYTN IN NDDIAN MPNX TIYRN NNIN - NPAPIND NPNDA INY DOPIY MIAM Y717 Oo¥a D) NION2
ININ YN NIMAINN ,NVIONN (3

Sy DY) NYOYN IN NVIDY N NIVARNN NNPXIYI NPAINN TUNX ;7NN VIYND NXIAP NN NVIOND
MYSNNI PNDIN DY MDD MDNIN NIXR DOY9ND OGN NONDN NN .INN OPHN DY N N 17NN

DT DXIANVN DY ,PDIYIIND NYTND MNY KDY DN ,D01I901102 XVANND NOYIND DY NNNSIY .PANRYN

, Ny Dy .’number of clowns as representatives, but at least then it will be because clowns are what we deserve
,47 WO DOYY 971 HYWNY IR ITOY VD YN TN DY P90 NNONRD THN MPN T 1IN 2D NN NPIVPION DY
DYTRIVN DMYN DIRYIY DN INYT DN NNYII NITPNIAN YONI PRNININND MOVOY ,H95-T772 IRYI PNIN N7 1457 10ya
Y N0 T PNY ININD INIAN DY INTHY DY N1ON2 NTHYN NPNX ONDN PNIYI 1NN DY INYIANN XN .PIon DY
DD XY INMNI DYN DY NI IR NN DONIN PN DNPOPN 121N TN ,0YN YT-DY DN DOIXIN .THNN POIPINT

.116 w71 9¥9  BURKE D) 187 .13 7PINONA DXODINTD D317 DO PN DIRNNN ¥

XN 49% NIMINY NN NTHY NPND NI MOUNNN (NPNIR NN YARININD DDA HY NYYIN MIPND PIINI 183

DTPNIND INIDD RVANN XY NN YO IR ,VINIH HHD MINPN PN KD 1959 DY GRI— NINN NTHIY D0 INY —

Kristofor J. Hammond, Judicial Intervention in a Twenty-FirstCentury Republic: Shuffling Deck :5wn5 wq '*

.Chairs on the Titanic?, 74 IND. L.J. 653 (1999)

MPYYP YY DHPP ,9WNY .M TPNIIN MANYNT DIVAIND DPN INIYD NNPRI ;27NN DOVawNRn STy '+
;NPNIIN NPNDA DPOIWN DMVAYN NY YANI ; NPNTPRN MDINN NIHIDNA IONWND DYANNHD DXVITIVODN DN NPNIAN
TITY N 5730 MANYH NTTIVD THVAYNT NPPVPION DI .OPMIATINN MNP TIT PNIIN MIANYNDY DVITIVDN TPY

.(1M12-179) DNPWINPN DINN HAVID NIY JNN) 01NN DMNIND PON DIV DNIVIVN

DYIND Y9¥2 - PPY YT HOLYI NNIYY MY IN NIWRI) DVIVNI ININ XYY IR PYW YT DY PINIYON WP ,Svnh 186

(TP 1D MDD YTIND H9157) NNV ININ ,ITHIN ININ ,NPTHN SYTNI ININ D DM1VAYH DIDINNT DIPIUNN
NPYNAD NPT 20 OONP ¥ 0TIV ToNnNaY DIMIND ,DXPDY HMNI) NP7 DMIRN GN) XIN YONM ININ
QPPN 2N I9IN DXVAVN DX TMDN ,NIYNT ININ OHYA P2 PNIND IR PYON YN HOYYI NP I .0INNI MN»PN
YN NN DOPMYNYN DYDTAN DY DOVIYNA PPYN YT XYY NNIAPA 0) .DO0AWN MY ININ P DITMDN TUND TN

DMWY DINNN PAOINPIND DINN 1PN
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NYoUNM TNN DINN IPOYA — NHNN DY NVIDRN NXIIAP DY PIININ
, OOV NXIAPD PININND DY 2D DIV W T NINT SNPIND PTH MIAM MNP DY DOWIITH
NTRYN NON NPIPIND NPND ANTEY 0,18 NPINK N DIPYY NYLIN YN NYOWN NYYId

ASY NINDNN NTHYN XD — Y9080 2992 PINNNN

GN |, ToN NRXIND 72 15995 23070 NI 2992 NNMPN MMIWN ,NNND NN 1B NXIAP DY MYOIND NNNX
DN 1IN NN NN W IN TN AN NN 2D 1PN, TINDNN DTHYN IR ROV NOONRD NTHY ON

NVYND NTHY 5 MINY 120 90N 72 AnTys OXNNA NPIN MILIS Y DYTA 130 IDHNN YW INTIYY

.(1997) 12 HN9W2 DPVIINY MVION — NINY DIPH NON-MIVY MIN HY NNITHIN XD 187
EDMUND BURKE, AN APPEAL FROM THE NEW TO THE OLD WHIGS, IN CONSEQUENCE OF SOME N1 '*
LATE DISCUSSIONS IN PARLIAMENT, RELATIVE TO THE REFLECTIONS ON THE FRENCH REVOLUTION (3% ed.,
THNIN YV M9 >9 by .EDMUND BURKE, REFLECTIONS ON THE REVOLUTION IN FRANCE (1791) 19021 151.1791)
DN DIWIND Y NN NMINYNI NNNIAND ITIYOY .THPYIV NPOY-NNIAP NI POUIPIVDIRD DV NNPPY MYN ¥ pIa
TNVDN NPNIN .AMINONAN NN NIN DMINK DY NODIVIINRN HY DPON HY NIvHY DY 281 1991 - DY DNV
1999 WYY , PN NYTY 1991 ,INP2 NMAIN NI YY) DY YO DIWIND NN 1IINY THYNN NN MOIPIVDIND
THNTN DY INTHY MNND .DIVIIND HII TUND TN DMIDIN NN NP IINDY IR DT TUN IR DIVIN YT N1D

Ernest Young, Rediscovering Conservatism: Burkean Political IR Npnn NNWIS DY Mdowm NanIna pna
.Theory and Constitutional Interpretation, 72. N.C. L. REV. 619 (1994)

"To be bred in a place of estimation; ... to be habituated to the censorial :108 - 107 "nya ,0w ,BURKE N1 ¥
inspection of the public eye; ... to have leisure to read, to reflect, to converse; to be enabled to draw the court and
attention of the wise and learned wherever they are to be found; ... to be taught to despise danger in the pursuit of
honour and duty; to be formed to the greatest degree of vigilance, foresight, and circumspection, in a state of
things in which no fault is committed with impunity, and the slightest mistakes draw on the most ruinous
consequences ... these are the circumstances of men, that form what I should call a natural aristocracy, without
.which there is no nation"

NYTA .91 N73NY D) KON NNXYY P THINIT NPR MOIPIVDINRNY NN TPINNRD 1P NVDNN 3 Wiv pa .ovw P
www.shavim.org.il/articles/kibbutz/070726_muki2.htm : "nnI¥N NVIONR? NN NN N

NN DOYIP YPOLNDY AN NNPIXA TPININN NNAPNY NYTIND MAINN NN : 272 Mya 173 wrn 9y MWD N
YN DIINND N8 NOTHN 1Y IPIND TWUNI N1 R¥PI) MWAN INT A0 ,Dapnn avndnD 91w nn YY mxa)
-5y DYDANN N TN D»NN D27 OINIIN DY DYN-NDXANS 097 DN ...7PAITNRD NPTHN P2 DPPNNY DIINY DOONY
(WY — DNIIRN TY) DNYY DIDILIRN NN DINIYNI DT

5y MYAPNN NPRY MNVINDY XIN NN NI NN WINWN DY % WIvn 13 mya 119 v »yy 0o w2
SNV

5w 11992 NN WX Daniel J. Hulsebosch, Bringing the People Back In, 80 N.Y.U.L. REV. 653 (2005) w1 '

0991 DXWIND IRIYN JNN YT DY NOIINRN THD DMPN DININVIND AR 7299 NNTIN (The People Themselves) Am7p
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N2 DAY M0 — MNDIOVNN THYN ,NMINMPN NNIDINN NPNINND DRNN ,NPNIAN-NIDINN NYITH
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NIy DYy 5 wion W. Bauer, Public Opinion, ENCYCLOPEDIA OF SOCIAL SCIENCES XII 669 : w1 Swny '

.WILLIAM ALBIG, PUBLIC OPINION 6 — 7 (1939) D) N7 >NTMVpN-yMN2X TN2 NOT IWUN VIO SV INTHRY NP NN
N1 12, WILLIAM ALBIG, MODERN PUBLIC OPINION 25 - 38 (1956) %1 9 13 .154 — 136 /0ya ,0v ,ALBIG W1
William E. Forbath, :I1N9 .3915 712080 5% 010y N5dn 129X NTHY NYIND DIVNN Y2 IUN MDD IXNN T8 NN
Judicial Review: Historical Debate, Modern Perspectives, and Comparative Approaches : The Will of the

, People: The Will of the People? Pollisters, Elites, and Other Difficulties, 78 GEO. WASH. L. REV. 1191 (2010)
OV MNDN NN DIMDNT DIOIVIN YA HY DNTHY NIN NN NN SV INTHY NPR [, NDND NTHY D WIvN

.DMNNN NNMYPN TIT NN DY NYIWN DIDID MPANIOV VINPN FVIN MYNNINI

DYDY PRY 1IN P R NOWIY )IT) DYNDN INDDY 10D 11D 9575 WIvn 13 — 12 /Hya 119 v D5 30 N 196

NIN ©N7T MNP DXV 105 9521 DY 992 DM NMNIN NNON Y PR DNN DX27DY NN D) RIN ,0M»VDYOVD ONM)
NON 1R NN DAYV D17 W ; DYN 1Y DOININN DNWD P NDEN” HY DMITHN W ...NIINN YW IN ORIPNIY 1Y
IMBOVN

VIVN 12T DNW-NOPWN Y7 P2 1IN DI N .(1994) 232 — 231 3 T3 RPN HIYAD - VAYMA IMIVID P12 1IN
-MTRY IR GPYNN ORI AWIN NI TPOIWNN NPPAPNY : (1993) 482 ,475 1> VAWM 531Y MHVIPY DIDOPN) VIOV
SR P2 NN 112N VWA MY TWN SNIANN DININPM NNWIN 255, TION-MNIPY , TooN

Y19 PPNAT SV MY NDENN PN NN 1t NN . RONALD DWORKIN, LAW'S EMPIRE (1986) 1~ nanno '

PPINAT DV INTAY .IPOIVWN NNYID TONNI INYT NPV DX 2WW9N7 LAWN DY 12 NN I9IND 2D LAIWN DV ITPON
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TN DY INAPYND DXANIY DPNY

ORI TITN I YD NODXANNNI NP2 NTID 7NN NN PTHIND NOVIN YD DAYV N NTHINI DXIDINN
IN DMWY ,ANYY 150 D107, 1PV DD DY ,MIINN PR ,DNY) 9 DY ONYID PNV NTHY RV DTN
n w2 o700 7P Yy DHY9INN DYNVIY IN DMNND MTOM TIT P KX ,NPIND IR WIY
N9 3 NN 1T IPIVPYT YW XN DNIN ZZNITIND DPYRITTIN 1NN NIIVPITN Y NODIIN
MI»N NPYNIX MNP DY MNYIY DIwN ,NNX TINNIN MY OXD DYN IN IX NDXY ONMNND 1NN
- MNN NMITHY 22D DI NI 127N .NXIIAPN NN DX25791 DIV MW T1T XLIANNY 72T Y 19D

293 Yy ©Y2>97901 DYDY YW DIPMYTI WNNND W 1991 ,05% 718D DAMNNY I XY

LIN2 210N JPINT LIV NN NINHND THPVAYNT MIYINN IR MR NON

LDV OTHYN KV SVIINPN J9INI NNMPN NPNY NININRN (Integrity) NIV DXVONYH DRI PPNIT 97y SWNh 199

P TPNPIND INWION NTPAN POIY 443 ya ;282 wrNa PN NN 1T Y¥ MNP NN ORI Iwpna T Yun 2%
SININIT MK IWIND INOVN T DY DOONWN O

"On the one hand, Ackerman and Kramer assert that there is a : 1606 ya ,79 wn 99 ,Alexander & Solum *”!
collective entity called "We the People" or "The People" - almost always with capital letters to indicate that a
special meaning is being attached. According to Ackerman and Kramer, We the People can institute or interpret
a constitution. On the other hand, there are "the people" - the collection of human persons who are the citizens or
residents of a particular polity. The people can do many things, but they are ultimately a bunch of individuals.
Individual persons can participate in the instituting or the interpreting of a constitution in various ways. The
.people can act through government, but they cannot act in a corporate capacity outside some institutional form"

DMV MYNNNI NOPNIINN MININNN DX PADNY NIIND OYTH TPIN DX NN INNTINNDD DVONIPDTIND NY) 202

DN DOWIN .DTN 22 HY O/MIYI MYYNNI D201 DD D1NIAN DIIONM OWNPN IV 1101 OIPN HY
MIIDIM DNMYENNIY DMPYH DINYAN , D599 TDIN IN,DIPMNYI P TR D2 DIDINN DIWOVIN KON 77 KON DO
LARS UDEHN, : 1N N2aNINY .NPDINDD JOYI DY DINPIVOMNT PYN NI INNITINNN DVIRITDTIRD .IMIWNININ

.METHODOLOGICAL INDIVIDUALISM: BACKGROUND, HISTORY AND MEANING (2001)
STANFORD ENCYCLOPEDIA OF -1 (Methodological Individualism) >»oy1mmn DvONPDTOR MM w27
"It is also  :(http://plato.stanford.edu/entries/methodological-individualism/ :n2mM>1 ¥91) PHILOSOPHY
sometimes described as the claim that explanations of “macro” social phenomena must be supplied with “micro”
JEFFREY  5v 19pn oN1wm 0Ma1n foundations, ones that specify an action-theoretic mechanism”

.ALEXANDER, THE MICRO-MACRO LINK 22 (1987)
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AY09 DY MNY MYT 190N P YIIOND KON NININIWI (2,09 MNWY) /MONY D27 NN IN (277

VYMN 2 (2) K193 NVINNN PT2APNI DN TIND YD 217 -9 17 (X) : NTIY MNVIY 217 NV 190N DWNPHN DDA 205
7Y YN INYID 27 -TN1N 210 () Y191 DNNWN NMNOY MONMNN XIY ,NVINNN NYaP MDT HOPYya PN WD 111 —
S¥ NN TIT 2N NOINDY DN 1PNY .50%-D INNND 7P TWN INYDD 217 -DNYN I (1) NVINN NPAPY 50% Syn
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TN 2N THO DY TOWUY) TN NTHRYN YD NN 208 omm 772252 MNDN YN NPND
27 9TNHINN 922 191, (7NIDNN) AN YAPI TPOR DN TUN NXIAPN ONN 1720 ¥ — NN NTHYI

(NN THPMNMDN NTNRYN MVIIAD WITNTH
(a turn-out quorum) MONNYAY DIMP - NINA NINHN N

MIYINI ,0°0INTI9T .ODIY DT DN NPIOYN MLINN NYAPA DANNYNN DIPN G0 NONY
YD NYANN2 MOANNYN DY DHIPN qOY NYOIT NNMP NPNDY MIIN DY IN NPMIPHN MMV HY
MNP NNVAN NN MONNYN DIINP YAPI NNYWHY PN 1NN 27799 m Yapn N 270 nY1dIY

YDMN PYLON KVANN T2 - “FIPNDIN NTEYN IR XVAY NPTV NTHY HY >N PPIRNN HY

,Vermeule 12 15 .176 w1 Y9 , Amar : 7 (denominator problem) "mann n»yar X0 MI90a nAMN dnon %
"A conceptual problem with arguments for and against :1)2HN N»y32 NITHNA 2NN ,24 NYa ,38 V' YO
majority rule involves the following question: Over what group is the majority defined? A majority of what? A
"majority" is a multiplier, and the attractiveness of majority rule in particular domains or cases will often vary
with different accounts of the multiplicand. The abstract arguments for "majority rule" are not equally persuasive
for a majority of all legislators, of all legislators who choose to vote, of all registered voters, of actual voters, of
jurors, of judges, of oligarchs, and so on. There are parallel problems with many-minds arguments in their
various forms. Whose minds, exactly, are at issue? If "many minds who think X" is the numerator, what is the
denominator, the set out of which the many minds are drawn? The appeal of the particular many-minds argument

.at issue varies as the denominator varies..."

TOWNN — PIIVDIN D 19 NIN 19537 NPPPN YY NYAsN DWH DIMPY SNINN DYy DY DVINTI9a Ywny 2
40 — >3V ; MAN YIN 217 — PIVIT THIVIN, NN, ,27NIND ; )PV NN 1IN Y2 PNNNNN NN 112NN
35 9% 1INY99 11N YN ,/NPIVINTID NITYNY NNINA (PI) DIINP MYIT’I DMNIMN) 659 TINN VINIS 1IN
;NN VAN (2002 ,POIPINTY YINIWIN NONN)
Sy ANow NV ¥pa 7o www.idi.org.il/Parliament/2002/Pages/2002_35/C_35/Parliament_Issue_35_C.aspx
(NNO2 W (2001 ,TAY QDM DN AW IMNND WD) IPMINDDA ARNYA DIIMNPY ITON INY CTYON T
12) DIIMPY AR HVIANY YDT) PTINS ANV RYNA YPI THoN 191, www.knesset.gov.il/mmm/data/pdf/m00433.pdf
:NNO2 WA (2003 ,NDPON NTYNDY OVILVINDIYY DTRND gMVYNN INND van)  (DMan
.www.knesset.gov.il/mmm/data/pdf/m00563.pdf
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Abstract

This paper explores the issue of the appropriate weight allocated to public opinion in
processes of constitutional interpretation vis-a-vis its application, or in other words, is it
proper for the court to consider public opinion in this process. In the framework of this
discussion, we will present and examine the various approaches to the question—primarily as
these approaches have developed in American constitutional discourse—and their underlying
claims. Additionally, we will examine practical questions regarding the evaluation of public
opinion. Finally, we will examine the question of applying the conclusions of this discussion

within the circumstances of the State of Israel.

Proponents of considering public opinion support their position with a number of claims. In
their view, the public has an advantage over individuals when making decisions, even when
these individuals are considered experts in their fields (wisdom of crowds). In addition, they
claim that considering public opinion is necessary due to the fact that the constitution was
established by the public and serves as an expression of that same public's positions and
desires; therefore, its interpretation must continue to express these elements (popular
constitutionalism). They also posit that ignoring public opinion may potentially engender
public resentment and therefore damage the public's regard for the court. Finally, they point
out the flaw in requesting that judges disregard public opinion since this is an impossibility.
Empirical studies indicate a high correlation between the court's rulings and public opinion, a

testament to the fact that the court is heavily influenced by the public's stance.

Opponents of considering public opinion claim that constitutional interpretation in accordance
with the public's stance is inappropriate due to the fact that the public possesses neither the
necessary tools nor the sufficient interest in constitutional dilemmas, and interest is an
essential prerequisite to the ability to engage in interpretation. They also claim that
interpreting the law in accordance with public opinion will damage the concept of finality,
due to the fact that the public finds inconstancies within constitutional questions. Finally, they

raise the issue that considering public opinion may lead to a violation of minority rights.

Chapters A through B discuss the various approaches and claims in support of and against

each of these issues. The conclusion of this discussion is that the court must consider public
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opinion when interpreting the law, primarily due to the moral principle that underlies the

claim of popular constitutionalism.

In order for the court to consider public opinion in the process of interpretive legal discourse,
we must first clarify the public's stance in regard to the case in question. In this context, two
basic questions arise: Who constitutes the public, and what majority is necessary to designate
a particular idea as “public opinion”? Chapter C discusses these questions and presents the
conclusion that “the public” must be comprised of citizens and ideally a large majority,
drawing on participants from the general population as well as those who support particular
stances from among those participants, as a condition for designating a relevant position as

the public's opinion.

In chapter C, we will also claim that in order to determine the public's stance on an issue,
there must be a preliminary procedure consisting of several phases: establishing the issue
slated for public consideration; formulating a question and possible answers, taking care not
to bias public opinion in the process; and waging a campaign. Following this procedure in all
of its stages, a survey or referendum is conducted, the results of which are considered to
reflect the public's sentiments. In order to overcome the complications inherent in surveys or
referenda and in order to minimize the resources required to conduct them, a proposition was
made to utilize an online voting system in which every citizen could vote using an

individualized code.

Another point argued was that the authority to pose a constitutional question for discussion, in
the framework of the aforementioned process, should be restricted to the citizens themselves.
When a legal issue is discussed in a court of law, any citizen who so desires may request a
clarification of the public opinion on that issue. The request would then undergo a process of
review whose purpose would be to verify that the issue indeed warrants deep public interest.
In the event that this is determined to be true, the aforementioned procedure commences. The
primary purpose that was offered as a basis for this procedure is that the matter is consistent
with the moral tenets underlying popular constitutionalism: not only does the public express
its opinion regarding constitutional interpretation and thereby contribute to its design, but also

originally decides which constitutional issues even warrant the court's evaluation.
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Despite the fundamental decision for the benefit of considering public opinion, chapter D
claims that the matter is also dependent on the context of the specialized data of the political
unit in which the question was raised. Thus, the remainder of the chapter is dedicated to
describing the unique characteristics of the State of Israel and the examination of their
influence on the issue at hand. The conclusion of this discussion is that these characteristics
strengthen the fundamental support for considering public opinion in constitutional

interpretation.

As stated, the claim for popular constitutionalism is that the public retains the right to shape
the law. The current constitutional reality in Israel does not measure up to these conditions.
The court defines the law, though its application is based on an imperfect constitution, a
sizable portion of which was borne of dubious circumstances and whose normative status has
been modified by the court itself without clear justification, all within the framework of “the
constitutional revolution”. Furthermore, the relationship between the judicial authority and the
political authorities is characterized by tension and a lack of cooperation, leaving the public

with very little sway over determining the makeup of the court.

Such a reality—in which the popular element of the shaping of the law is so minuscule—
amplifies the need for public inclusion in constitutional interpretation in the context of its

application.
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